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I .  INTRODUCTION 


Government  contracting  is  dynamic.  All  the  elements  of 
the  system--the  contractors,  the  Government  personnel,  the 
technology,  the  regulations,  the  budget,  the  laws — all  are 
changing  with  respect  to  time.  The  ability  to  perform  in  a 
dynamic  environment  rests  on  the  ability  to  see  react  to 
changes  as  they  occur.  Organizations  must  respond  and 
function  accordingly. 

This  thesis  looks  at  a  subset  of  Government  contracting. 
It  focuses  on  construction  contracting  within  the  United 
States  Navy.  Responsibility  for  construction  in  the  Navy 
rests  generally  with  the  Naval  Facilities  Engineering 
Command  (NAVFAC) .  NAVFAC  is  a  largely  decentralized 
organization  headquarted  in  Alexandria,  Virginia.  It  has  six 
geographic  divisions  called  Engineering  Field  Divisions 
(EFDs).  Reporting  to  each  EFD  are  numerous  field  offices. 

Policy  for  construction  contracting  in  the  Navy  comes 
from  a  variety  of  sources.  Starting  with  the  Federal  Acqui¬ 
sition  Regulations  (FAR),  it  traces  its  way  down  through  the 
Department  of  Defense,  Navy,  and  NAVFAC  publications. 
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Imagine  a  contract  administrator  in  the  field  who  faces 
a  problem  in  evaluating  a  contractor  claim.  Will  his 
response  match  the  above  policies?  Is  he  knowledgeable  of 
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the  policies,  and  if  not,  does  he  know  where  to  go  to  find 
the  answer?  Is  the  answer  readily  available  in  the  regula¬ 
tions  in  a  clear,  informative  manner?  Finally,  once  the 
decision  has  been  made,  how  can  NAVFAC  or  the  EFD  measure, 
from  a  management  control  standpoint,  whether  or  not  the 
decisions  are  being  made  correctly? 

The  answers  to  questions  as  broad  in  scope  as  these  do 
not  come  easily;  rather,  they  tend  to  evolve  incrementally  ! 

by  solving  smaller  pieces  of  the  puzzle  when  possible.  This  I 

i 

thesis  attempts  to  isolate  one  small  aspect  of  the  overall 
problem  and  view  it  in  detail. 

The  thesis  will  look  at  decisions  made  by  the  Boards  o£ 

Contract  Appeal  (BCAs),  and  it  will  look  at  the  regulations 
available  in  the  field.  The  focal  research  question  asked 
is :  Does  the  individual  contract  manager  have  before  him  the 
necessary  information  to  address  the  topics  found  before 
the  Boards?  Or,  from  a  slightly  different  angle:  Can  the 
decisions  of  the  BCAs  improve  the  regulations  and  make  them 
more  useful  to  the  contract  manager? 

Before  proceeding  with  the  thesis  the  reader  should  have 
a  general  understanding  of  what  the  Boards  of  Contract 
Appeal  are  and  how  they  operate.  For  a  more  complete  under¬ 
standing  of  the  Boards  the  reader  is  referred  to  Appendix  A. 
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II.  LITERATURE  REVIEW 


This  chapter  identifies  the  literature  base  upon  which 


the  thesis  is  written. 


The  goal  of  this  thesis  is  to  compare  acquisition 


regulations  with  a  selection  of  BCA  decisions.  Therefore, 


the  acquisition  regulations  and  the  decisions  by  the  Boards 


are  the  main  elements  of  research. 


The  regulations  consist  of  a  heirarchy  of  publications 


starting  with  the  FAR  and  working  down  to  the  NA\TAC  Con¬ 


tracting  Manual,  the  P-68.  EFD  level  instructions  were  not 


used  due  to  the  differences  which  exist  between  the  EFTs . 


The  regulations  down  to  the  P-68  are  common  to  all  NA’/FAC 


offices  and  it  was  decided  to  limit  research  to  that  level. 


Since  the  P-68  is  under  revision,  both  the  earlier  pre-FAR 


version  and  the  1986  draft  version  were  reviewed. 


Approximately  100  Board  of  Contract  Appeals  cases  were 


reviewed.  There  is  no  other  source  known  which  collects. 


edits,  or  compiles  the  decisions  in  a  useful  form  for  NAVF.\C 


field  activities.  This  is  unfortunate  because  the  amount  of 


useful  knowledge  in  the  cases  is  vast,  but  the  access  to  it 


is  time-comsuming .  The  selection  of  the  cases  is  addressed 


in  Chapter  III. 


Additionally,  course  outlines  and  notes  were  collected 


;rn  various  training  courses  by  the  Naval  Facilities 


Contract  Training  Center  (NFCTC),  the  Air  Force  Institute  of 


Technology  (AFIT)  and  the  Army  Logistics  Management  Center 
(ALMC) .  While  it  is  recognized  that  not  everyone  in  NAVFAC 
has  access  to  all  of  the  courses,  the  outlines  do  provide  an 
excellent  body  of  knowledge  and  applications  not  found 
elsewhere . 

Research  beyond  the  above  sources  was  limited.  Time  was 
one  constraint,  another  was  the  lack  of  relevant  material 
produced  by  library  searches  or  searchs  using  the  Defense 
Logistics  Studies  Information  Exchange  (DL3IE).  The  Boards' 
decisions  spoke  very  capably  for  themselves,  likewise  the 
regulations,  so  the  literature  review  was  focused  there. 
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Ill . 


METHOD 


This  chapter  explains  the  research  methodology. 

The  goal  of  this  thesis  is  to  compare  the  Navy 
construction  contracting  regulations  with  recent  decisions 
by  the  Boards  of  Contract  Appeals.  This  comparison  is  then 
used  to  improve  the  regulations. 

The  logic  behind  the  thesis  is  a  simple  feedback  model 
which  measures  output,  then  alters  the  system  to  improve  the 


The  regulations  form  the  system;  the  BCA  decisions  are 
one  measurable  output.  The  BCA  decisions  can  be  analysed  to 
find  weakness  in  the  regulations.  The  regulations  can  then 
be  corrected  or  improved. 

The  BCA  decisions  were  chosen  as  the  output  because  they 
represent  areas  of  uncertainity  and  sometimes  areas  where 
the  Government  acted  erroneously.  Some  claims  are  submitted 
by  contractors  on  weak  grounds  or  no  grounds  at  all,  but  by 
and  large  the  claims  are  In  "gray  areas"  of  the  regulations. 
It  was  not  necessary  to  distinguish  whether  the  claims  were 
won  or  lost.  The  Government  wins  a  majority  of  the  appeals 
filed,  but  the  resources  used  to  defend  a  case  are  the  same 
for  either  outcome.  A  savings  in  resources  can  be  achieved 


by  better  regulations,  either  by  reducing  "gray  area"  claims 
or  by  reducing  Government  errors. 

The  regulations  used  were  as  follows: 

(1)  Federal  Acquisition  Regulations  (FAR) 

(2)  Department  of  Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS) 

(3)  Navy  Acquisition  Regulation  Supplement  (NARSUP) 

(1)  NAVFAC  Contracting  Manual  (P-68) 

These  publications  establish  the  policy  used  by  people 
in  the  field.  They  are  the  primary  references  used  in 
making  decisions. 

Other  material  is  available  to  the  contract 
administrator.  EFD  instructions,  flyers,  newsletters, 
"heads-up"  messages,  training  course  notes  and  the  like  are 
present  in  all  field  offices,  but  they  are  not  consistant 
between  offices.  Their  use  varies  also.  The  regulation 
system  was  therefore  limited  to  the  basic  publications 
1  i  s  L  <j  1-1 . 

The  BCA  cases  were  selected  using  the  Federal  Legal 
Information  Through  Electronics  (FLITE)  System.  Key  word 
searches  were  made  on  nine  topics.  The  topics  were  chosen 
based  on  the  author's  field  experience  as  common  areas  of 
difficulty.  The  searches  were  limited  to  construction 
contracts.  The  usefulness  of  decisions  outside  of 
construction  is  limited  due  to  differences  in  the  general 
contract  clauses. 
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Recent  cases  were  used  with  some  exceptions.  "Recent" 
wul;  defined  an  within  the  last  ten  years.  Case  law  changes 
with  time.  The  later  cases  are  more  useful,  and  have  a 
lower  chance  of  having  been  overruled  or  otherwise  affected. 
Some  older  cases  were  used  where  needed  to  fully  develop  a 
particular  topic.  For  example,  the  study  of  extended 
overhead  must  include  "Eichleay  Corp".  Even  though  the  case 
occurred  in  early  sixties  it  contains  a  formula  still 
contested  today.  Older  cases  were  also  included  when  they 
were  cltied  as  key  references  in  a  selected  case.  Case  law 
does  not  permit  the  reading  of  a  case  in  isolation;  each 
case  is  only  a  part  of  the  whole  of  case  law.  The 
interdependant  nature  of  the  cases  required  that  some  older 
cases  be  included. 

The  initial  computer  searches  yielded  292  cases.  To 
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The  number  100  was  selected  based  on  the  amount  of 
research  time  available.  An  enormous  amount  of  time  could 
be  devoted  to  a  thesis  of  this  nature.  Some  interesting 
cases  have  undoubtedly  been  missed.  Nevertheless,  the 
selected  cases  generated  much  more  data  than  could  be 
included  in  the  thesis.  From  this  point  of  view  it  was 
certainly  adequate.  A  list  of  the  cases  read  in  their 
entirety  is  provided  in  Appendix  B. 

The  topics  used  in  the  FLITE  searches  and  the  number  of 


NO.  CASES 


cases  yielded  by  each  were  as  follows: 


TOPIC 


(1)  Submittals 

(2)  Profit 

(3)  Payment  for  Stored  Material 

(4)  Change  Orders  and  Changes 

(5)  Notice  to  Proceed 

(6)  Acceleration 

(7)  Beneficial  Occupancy 

(8)  Weather 

(9)  Extended  Overhead 


TOTAL 


The  selected  cases  were  read  in  their  entirety.  Data 
was  collected  in  three  separate  banks  as  follows: 


(1)  a  card  file,  in  alphabetical  order  by  case  name  with 
the  name,  cite,  and  topics  present. 


.V  .V' 


(2)  .3  case  file,  in  alphabetical  order  by  case  name, 

containing  rough  notes  and  photocopies  of  key  pages 
highlighting  key  quotations. 


(3)  a  topic  file,  in  order  by  topic,  containing  the 
related  cases  and  key  points  from  the  cases. 


Using  these  three  files  it  was  possible  to  access 
information  quickly.  The  files  were  loose  leaf  to  allow 
continued  expansion  at  a  later  date. 

In  addition  to  the  nine  selected  topics  the  cases 
yielded  information  on  a  variety  of  other  subjects.  While 
not  a  part  of  the  original  study,  data  was  collected  on  the 
other  subjects  if  significant. 

Once  the  reading  and  data  collection  were  completed,  the 
topic  files  were  compared  to  the  relevent  sections  of  the 
regulations.  The  central  theme  of  the  thesis  was  the 
comparision  of  3CA  decisions  with  the  regulations  to  see  if 
the  regulations  were  adequate  to  permit  resolution  of  the 
problem  in  the  case. 


IV.  ANALYSIS 


This  chapter  analyses  each  of  the  nine  selected  topics. 
Conclusions  and  reconunendat ions  are  found  in  Chapter  V. 

A.  SUBMITTALS 

Although  only  one  case  was  found  through  the  FLITE 
search,  several  cases  mentioned  submittals.  The  most  conunon 
point  made  was  that  Government  approval  of  a  submittal  does 
not  waive  the  specifications  unless  the  contractor  marks  the 
submittal  as  a  variation.  (Dimarco  Corp,  Sentinel  Electric 
Co.,  Fortec  Constructors).  Quoting  Sentinel  Electric  Co.: 

Approval  of  submittals  does  not  relieve  the  contractor 
from  its  obligation  to  furnish  equipment  and  materials 
that  meet  the  specification  requirements  unless  this  fact 
is  specifically  brought  to  the  attention  of  the  Government 
or  the  approving  officials  knew  or  should  have  known  that 
the  equipment  deviated  from  the  contract  requirements. 
{Sentinel  Electric  Co.,  p81,715}. 

The  timeliness  of  submittal  review  appeared  in  three 
cases.  In  Carney  General  Contractors,  Inc.,  the  contractor 
alleged  that  the  Government  promised  to  turn  around  critical 
submittals  in  5  days  or  less.  The  Board  held  against  the 
contractor  in  this  case,  but  it  brings  to  light  some  common 
problems.  Many  contracts  do  not  specify  a  submittal  review 
time,  and  contractors  often  request  quick  turnarounds.  It  is 
left  to  the  contractor  and  Government  to  act  "reasonably". 
How  long  is  a  "reasonable"  submittal  review? 
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In  Carney  General  Contractors  the  Board  found  that  a  20 
day  review  was  reasonable,  given  that  the  Architect/Engineer 
(A/E)  was  out  of  town.  This  figure  cannot  be  used  blindly. 
Other  factors  such  as  Government  behavior,  contractor 
behavior,  or  nature  of  the  submittal  can  redefine  the  term 
"reasonable” . 

In  Murphy  Brothers,  Inc.,  the  contractor's  incomplete 
submittal  required  correction  and  the  contractor  was 
’'esponsible  for  the  lost  time.  Further,  a  contract 
reqirement  for  the  contractor  to  submit  shop  drawings  at 
least  three  weeks  in  advance  of  work  start  did  not  bind  the 
Government  to  a  three  week  review  limit. 

No  specific  guidance  could  be  found  in  the  regulations 
concerning  the  importance  or  the  timeliness  of  submittal 


review. 

An  argument  can  be  made  to  specify  a  maximum  review  time 
for  the  Government.  This  has  the  advantage  of  defining 
"reasonableness"  to  both  parties.  It  also  makes  computation 
of  delay  days  simple.  On  the  other  hand,  it  does  not  recog¬ 
nize  the  reality  of  contracting.  A  finish  item  submittal, 
if  submitted  at  the  start  of  the  job,  might  be  returned  two 
months  later  yet  have  no  impact  on  the  job.  A  critical  path 
item  might  require  a  very  tight  turnaround  to  keep  the  job 
moving . 

In  the  hands  of  a  prudent  contract  manager  the  submittal 
time  is  better  left  undefined.  This  provides  flexibility. 


In  field  offices  where  submittals  are  habitually  returned  to 
the  contractors  late,  such  a  clause  could  put  the 
Government  on  notice  and  simplify  resultant  disputes.  This 
would  also  help  the  EFD  to  monitor  the  performance  of  the 
field  office. 

B.  PROFIT 

The  FLITE  search  found  only  two  cases  on  profit.  Both 
of  these  cases  were  Veterans  Administration  Board  cases 
based  on  clauses  different  from  NAVFAC's.  The  decisions  are 
not  considered  relavent. 

It  was  hoped  that  some  light  could  be  shed  on  the  new 
NAVFAC  weighted  guidelines.  The  old  NAVFAC  policy  of  fixed 
profit  on  changes  is  now  i.n  conflict  with  the  FAR.  However, 
the  new  policy  was  too  new  to  research  since  cases  have  not 
yet  been  decided  on  it. 

C.  PAYMENT  FOR  STORED  MATERIAL 

Very  few  cases  were  found  which  dealt  with  payment  for 
stored  material.  The  central  issues  are  when  to  pay  and  how 
much  to  pay  for  stored  materials. 

Stored  materials  are  those  which  are  not  yet 
incorporated  into  the  work.  The  "Payments"  clause  provides 
that  "the  Contracting  Officer  may  authorize  material 
delivered  to  the  site... to  be  taken  into  consideration"  in 
preparing  a  pay  estimate.  It  also  states  that  title  is 
transfered  to  the  Government  at  the  time  of  payment.  Given 
that  the  contracting  officer  has  discretion  to  pay  for 


Line  Power,  Inc.  involves  a  case  where  a  field 
contracting  office  had  established  its  own  policy  for 
payment  for  stored  material.  The  contracting  officer  would 
not  pay  for  stored  material  except  on  an  "exception”  basis. 
The  Board  faulted  the  Contracting  Officer  who  was  out  of 
line  with  policy  of  other  bases.  Even  though  the  office 
policy  was  wrong,  the  Government  won  the  case  through  an 
argument  over  security.  Since  a  theft  of  similar  material 
had  oc'  ..red,  the  Board  upheld  the  Government's  argument  of 
not  to  pay  for  "security”  reasons.  The  Government  defense 
rested  on  the  fact  that  the  materail  had  not  been  properly 
stored  to  protect  against  theft  or  other  damage. 

In  Bros  Construction  Company  the  Government  first  paid 
for  stored  materials,  then  reduced  later  invoices  by  that 
amount  when  the  contractor  fell  behind  schedule.  The  Board 
ruled  that  the  contracting  officer  was  within  his  discretion 
in  this  action. 

The  pre-FAR  P-63  has  a  section  which  allows  payment 
for  stored  material  if  "the  contractor  has  clear  title  to 
such  material".  Paid  invoices  have  sometimes  been  used  in 
field  offices  to  establish  title.  This  does  not  accurately 
address  all  situations.  Consider  the  case  where  the  con¬ 
tractor  has  purchased  material  on  account.  The  contractor 
normally  acquires  the  material  on  a  purchase  order  and 
agrees  to  pay  in  the  future  within  specified  terms.  The 
contractor  has  title  to  the  material. 


in  theory,  and  the 


supplier  has  an  account  receivable.  In  the  event  of  default 


by  the  contractor,  the  supplier  could  pursue  a  claim  to  the 
bonding  company  under  the  payment  bond.  ( 

Even  though  the  Government  is  protected  by  the  bond,  the 
reason  for  payment  of  stored  materials  should  be  examined. 

The  reason  generally  given  for  these  payments  is  to  save  the 
expense  to  the  contractor  of  financing  the  materials  before 
they  are  installed.  If  the  contractor  has  not  paid  for  the 
materials  then  what  is  the  reason  to  pay  the  contractor?  The 
supplier  is  providing  the  financing  under  a  routine  trade 
agreement . 

The  regulations  do  not  set  a  clear  policy,  and  the 
author's  experience  does  not  find  consistant  application 
within  NAVFAC. 

D.  CHANGE  ORDERS  AND  CHANGES 

1 .  Change  Orders 

Change  orders,  or  unilaterally  directed  changes 
under  the  "Changes"  clause,  are  now  recognized  within  NAVFAC 
as  a  necessary  element  in  good  contract  administration.  For 
a  discussion  change  orders,  see  Appendix  C. 

In  M.E.  McGeary,  a  NAVFAC  Resident  Officer  in 
Charge  of  Construction  (ROICC)  was  faulted  for  conducting  a 
lengthy  negotiation  and  failing  to  issue  a  unilateral 
change.  Attitudes  towards  change  orders  must  change.  The 
proposed  draft  of  the  P-68  recognizes  the  change  and  in¬ 
structs  contracting  officers  not  to  delay  issuance  of  a 
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If  a  contract  develcpa  a  problem,  ^och  as  a  design 
error  or  customer  requested  change,  the  job  progress  may  be 
slowed  or  stopped  while  redesign  and  negotiation  occur.  The 
contracting  officer  must  watch  two  things:  the  delay  and 
the  negotiation.  He  must  weigh  the  two  against  each  other 
and  decide  which  offers  the  greater  threat  to  the  job. 
Government  delays  can  lead  to  impact  costs  for  extended 
overhead  as  well  as  late  completion.  An  incomplete 
negotiation  can  lead  into  unforeseen  costs  which  may  exceed 


funds  a’.'a  i  1  abl  i  .  If  a  bilateral  agreement  cannot  be  re?.c!-;ed 
guickly,  then  the  contracting  officer  may  have  to  pick  the 
lesser  of  t !' e  two  evils. 

Delay  costs  can  be  a  function  of  the  length  of 
delay,  the  contractor's  direct  and  overhead  costs  during  the 
delay,  and  the  percentage  of  the  contractor's  capacity  tied 
up  on  the  job.  To  complicate  matters,  the  Contracting 
Officer  may  not  be  aware  of  the  contractor's  home  :.ffice 
overhead  behavior. 

The  alternative  Is  to  issue  a  prompt  change  order 


based  on  the  Government  estimate.  The  risk  here  is  that  the 


estimate  is  low  or  incomplete.  If  the  final  co; 
the  estimate  tliere  is  the  danger  of  evneeding  the 
funding,  or  -ven  worn-;-,  exceeding  a  stituto''g-  lirn 


Tliere  is  no  simple  answer.  The  contract  i  ng  officer 
who  undei  jtondc  trie  underlying  problems  and  win  take; 


exc*^eu.. 


tiiTie  to  consider  both  sides  of  the  problem  will  be  best  able 
to  decide  the  case  at  hand. 

2 .  Accord  and  Satisfaction 

Eleven  cases  involved  questions  concerning  accord 
and  satisfaction  for  changes.  This  indicates  some  confusion 
by  both  parties  whether  a  negotiation  is  final  and  complete. 
Normally  the  change  is  fully  compensated  with  respect  to 
time  and  money  at  the  signing  of  a  bilateral  modification. 
Where  aii  agreement  cannot  be  reached  on  the  total,  a 
bilateral  modification  may  be  issued  for  the  a;ncunt  in 
agreement  with  the  contractor  reserving  the  right  to  claimi 
the  difference.  It  should  be  clear  to  both  parties  whether 


not  tlie  change  is  fully  executed,  but  frequently  it 


not . 


The  pre-FAR  P-68  spoke  to  this  matter  at  7-31 


"Qualified  Change  Order  Execution".  The  need  to  reach  full 
agreement  and  the  responses  to  conditional  signatures  were 
spelled  out.  The  proposed  P-53  does  not  contain  this 
information  in  Part  43  "Contract  Modifications",  nor  ccnuld 
the  author  locate  it  elsewhere  in  the  manual. 

Problems  with  "accord  and  satisfaction"  can  arise 
from  differing  views  of  change  orders  by  the  contractor  and 
the  Government.  The  contractor  does  not  expect  to  bear  costs 
for  the  unforeseen  effects  of  the  change  and  would  prefer  t’. 
lea/e  the  chaiige  "open".  The  contractor  may  not  wish  to 
finalize  a  change  if  he  is  uncertain  as  to  the  total  impact 


of  the  change  on  the  job.  The  uncertainty  of  supplers 


meet  delivery  dates,  the  uncertainty  of  slack  on  future  work 
items,  uncertainty  as  to  compatabi 1 i ty  of  bhe  changed  work 
with  the  original  work--all  of  these  factors  can  leave  a 
contractor  unsure  of  the  total  cost  of  a  change.  The  Govern¬ 
ment  should  be  aware  of  any  such  uncertainties  or  risks. 
The  estimate  and  negotiations  should  be  made  accordingly.  A 
contracting  officer  who  blindly  insists  on  bilaterally  exe¬ 
cuting  all  changes  for  the  amount  of  the  changed  costs  only 
is  being  just  as  unrealistic  as  a  contractor  who  routinely 
reserves  impact  costs  on  every  change.  Both  parties  should 
consider  the  risks,  if  any,  of  the  change  at  hand  and  act 
accordingly. 

The  Boards'  decisions  provided  a  good  variety  of 
cases  on  accord  and  satisfaction.  If  the  contractor  freely 
signs  the  modification  with  no  reservations,  and  if  the 
modification  is  properly  drafted  including  the  "accord  and 
satisfaction"  words,  then  the  issue  is  closed.  Any 
reservation  by  the  contractor,  whether  written  or  verbal, 
should  be  considered  a  qualification  and  addressed  as  sucn- 
The  importance  of  good  records  of  negotiations  and  memos  to 
file  are  invaluable  here.  Records  should  be  kept  on  all 
negotiations.  The  Boards  place  heavy  weight  on  records  made 
at  the  time  of  negotiation.  There  is  no  way  to  "ignore"  a 
contractor's  reservation  of  rights,  and  it  is  wishful 
thinking  that  a  problem  encountered  in  negotiation  will 
simply  go  away.  All  disagreements  must  be  resc Ived  a  i  all 
empasses  overcome  to  reach  finality.  The  use  of  unilateral 
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charge  orders  may  be  relavent  and  is  discussed  elsewhere  in 


this  thesis. 


3.  Time  Extensions 


The  mechanics  of  drafting  a  modification  should  be 


considered  carefully.  The  Boards,  as  well  as  the  attorneys 


for  both  sides,  had  difficulty  in  unravelling  complex 


changes  because  the  time  extensions  were  not  clearly  writ¬ 


ten.  A  modification  should  state  the  reason  for  the  time 


extension,  the  starting  and  ending  date  for  the  extension. 


and  the  starting  and  ending  date  for  the  cause  of  the  exten 


Sion.  For  example:  "The  contract  completion  date  is  ex¬ 


tended  from  10  MAY  19XX  to  25  MAY  19XX  due  to  the  trucker's 


itrike  which  occurred  between  1  FEB  19XX  and  16  FEB  19XX." 


This  tells  the  whole  story.  Compare  it  to  this  example: 


"The  contract  is  extended  15  days".  This  tells  nothing. 


The  new  contract  completion  date  is  unknown;  the  time  period 


when  the  delay  occurred  is  unknown.  When  a  Board  attempts 


to  analyse  the  case  it  will  have  difficulty.  All  modifica 


tions  must  be  thoughtfully  and  carefully  written  in  view  of 


what  might  happen  down  the  road. 


E.  NOTICE  TO  PROCEED 


This  topic  intended  to  explore  any  difficulties  caused 


by  the  issuance  of  a  notice  to  proceed,  either  for  the 


contract  nr  for  a  modification.  The  cases  found  with  the 


ELITE  search  simply  indicated  that  a  notice  to  proceed  tiad 


been  issued.  No  interesting  disputes  were  found  on  the 


topic . 


w  k_n  v'm  r*- 
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P.  ACCELERATION 


Acceleration  is  an  increased  rate  of  performance  which 
would  result  in  an  earlier  completion  than  would  have  other¬ 
wise  been  obtained.  The  Government  has  the  right,  via  the 
"Changes”  clause,  to  direct  contractor  acceleration.  "Con¬ 
structive  acceleration”  can  occur  if  a  Government  action  or 
inaction  causes  a  contractor  to  accelerate.  Failure  to 
grant  a  reasonable  time  extension  when  due  is  an  example  of 
constructive  acceleration.  Accejeration  or  constructive 
acceleration  under  the  "Changes”  clause  is  compensable. 

The  "Schedules  for  Construction  Contracts"  clause  also 


gl the  Government  the  right  to  direct  acceleration .  If 
the  contractor  is  behind  schedule  the  contracting  officer 
Can  direct  acceleration,  even  to  the  point  of  specifically 
requiring  more  equipment,  overtime,  or  additional  shifts. 
Acceleration  in  this  instance  is  not  compensable. 

The  rights  of  the  Government  come  from  the  contract 
itself.  The  FAR  does  not  provide  specific  guidance  on 
acceleration  in  construction  contracts.  The  DFARS  36.271 
contains  limitations  on  the  authority  to  accelerate  jobs 
funded  by  the  Military  Construction  Program  (MILCOM).  The 
NARSUP  provides  no  specific  guidance.  The  pre-FAR  P-68  also 
contains  the  authority  limitation,  and  notes  that  a  request 
to  accelerate  may  take  sixty  days  to  process.  A  sixty  day 
delay  in  processing  could  negate  any  benefit  of  the 
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the  contr a  c  t 


In  Utley-James, 


Inc 


the  Board  referenced  the  Court  of 
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Claims  in  deciding  that  an  "order”  is  not  strictly  defined. 
It  stated  that  "a  request  to  accelerate,  or  even  an  expres¬ 
sion  of  concern  about  lagging  progress,  may  have  the  same 
effect  as  an  order".  The  contractor  could  not  be  denied  the 
right  to  claim  acceleration  just  because  he  finished  within 
the  contract  completion  date.  Lastly,  a  contractor  who  makes 
an  effort  to  accelerate  can  be  compensated  even  if  the 
efforts  do  not  attain  the  Government  ordered  completion 
date . 

In  Chartwell  and  Associates,  the  Government  correctly 
accelerated  the  contractor  because  it  was  able  to  prove  that 
the  contractor  was  behind  schedule.  The  acceleration  was 
not  compensable. 

In  general,  the  cases  showed  good  Government  defense. 
The  point  to  be  learned  from  Utley-James,  Inc.  is  how  easily 
a  constructive  acceleration  can  be  caused. 


G.  BENEFICIAL  OCCUPANCY 

The  high  number  of  cases  found  in  the  original  FLITE 
search  was  raisleadlng.  if  appears  that  most  construction 
cases  list  in  the  "Findings  of  Fact"  the  date  which 
Beneficial  Occupancy  was  granted,  even  if  the  date  was  not  a 
part  of  the  dispute.  This  led  to  the  high  number  of  cases 
even  though  most  were  not  considered  significant. 
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No  specific  guidance  is  provided  in  the  FAR  with  respect 


I 

» 


to  construction  contract  beneficial  occupancy.  Liquidated 
damages,  a  related  issue,  are  covered  at  12.2  and  36.206. 
DFARS  requires  the  use  of  liquidated  damages  on  construction 
contracts  over  $25,000  at  32.206.  The  pre-FAR  P-68 
addresses  acceptance  and  final  inspection  at  6-501,  but  the 
information  relates  more  to  organizing  a  formal  final 
inspection  for  jobs  over  $50,000.  The  draft  P-68  expands 
this  paragraph  at  46.506  and  raises  the  dollar  threshhold  to 
$100,000.  The  NFCTC  "Construction  Contract  Administration 
and  Management"  Course  sets  the  establishment  of  the 
Beneficial  Occupancy  Date  (BOD)  as  a  responsibility  of  the 
Assistant  Resident  Officer  in  Charge  of  Construction 
(AROICC)  before  final  acceptance. 

The  real  question  on  setting  the  BOD  is  "How  much  is 
enough?".  The  BOD  is  an  important  date  because  it  stops  the 
clock  on  liquidated  damages  if  it  occurs  after  the  contract 
completion  date.  Making  a  judgement  call  such  as  the  BOD  is 
difficult.  The  cases  reviewed  helped  to  shed  light  on  the 
subject . 

In  DiMarco  Corp.,  a  contract  that  was  96%  complete  was 
not  usably  complete  because  an  inoperable  vehicle  lift  in  a 
vehicle  repair  facility  rendered  the  facility  incapable  of 
serving  its  intended  use. 

Similarly  in  Fortec  Contruction,  the  Government  was 
correct  in  denying  beneficial  occupancy  where  the  buildings 
boiler  and  fire  alarm  system  were  inoperable. 
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In  Wickham  Contracting/  86-2/  18.887  the  Government  was 
ruled  to  have  established  beneficial  occupancy  when  it  took 
possession  at  95%  completion.  Occupancy  combined  with  a 
small  percentage  of  uncompleted  work  led  the  Board  to  decide 
that  the  facility  was  usable. 

In  Hargis  Construction  Co.,  Inc.,  neither  party  had 
records  of  when  the  BOD  occurred.  The  Board  set  the  BOD 
using  the  records  presented.  Basically/  the  Board  started 
with  a  known  joint  inspection  date  and  added  sufficient  time 
estimated  to  allow  the  contractor  to  complete  the 
significant  deficiencies. 

In  Lemar  Construction  Co.,  the  contract  included  three 
distinct  work  items.  The  Government  assigned  partial  BOD  to 
two  of  the  items  and  failed  to  address  the  third.  The 
Board/  looking  for  an  overall  BOD/  chose  a  date  earlier  than 
either  partial  BOD  date. 

In  summary,  the  Board  appears  willing  to  deny  BOD  any 
time  that  a  significant  aspect  of  a  facility  is  incomplete. 
An  item  which  renders  the  facility  unusable  for  its  Intended 
purpose  is  significant  regardless  of  the  percentage 
complete.  Government  occupancy  of  a  facility  can  undermine 
an  argument  that  it  is  unusable.  The  Government  should 
document  the  date  it  felt  beneficial  occupancy  occurred  and 
give  reasons  supporting  that  date.  Records  from  the  time  of 
occurance  are  weighed  heavily. 


H .  WEATHER  DELAYS 


Weather  delays  are  drawn  from  the  "Default”  clause  of 
the  contract.  The  clause  states  that  "unusually  severe 
weather"  which  delays  performance  entitles  the  contractor  to 
a  time  extension.  Compensation  is  not  provided  for. 

The  ELITE  search  found  numerous  weather  delay  cases. 
Even  though  the  clause  is  brief  and  relatively  clear  it 
still  generates  many  claims.  For  this  reason  it  should  be 
examined . 

Appendix  D  provides  a  detailed  look  at  weather  delays, 
along  with  quotations  from  cases  which  help  define  the 
arguments.  Appendix  D  should  be  reviewed  before  proceeding 
with  this  section. 

Guidance  on  weather  delays  is  limited.  The  draft  P-68 
contains  information  at  12.107  which  requires  that  the 
contractor  make  a  detailed  explanation  of  the  claim.  The 
phrases  regarding  allowability  of  days  only  in  excess  of 
eoLablished  averages  is  carried  over  from  the  pre-FAR  P-68. 

One  concept  that  is  not  clearly  defined  is  the 
requirement  to  establish  how  the  unusually  severe  weather 
affected  the  job.  From  Appendix  D  the  elements  of  a  weather 
delay  are: 

(1)  the  occurrence  of  unusually  severe  weather 
(beyond  historical  averages) 

(2)  the  effect  of  the  unusually  severe  weather  on  the 
work  . 


Most  field  offices  are  able  to  calculate  the  difference 


between  an  actual  figure  and  the  average  figure,  but  the 
analysis  of  impact  needs  to  be  reinforced.  As  the  Board 
found  in  Pacific  Western  Construction,  "the  effect  of  the 
weather  and  not  the  weather,  per  se,  is  the  key". 


I.  EXTENDED  OVERHEAD 

Numerous  extended  overhead  cases  were  found.  The  claims 
tended  to  be  messy  and  complex.  The  Boards  have  grappled 
with  the  issue  many  times  and  seemingly  conflicting  ideas 
emerge.  Why  is  extended  overhead  so  complex?  Perhaps  one 
reason  is  that  home  office  overhead  allocation  is  arbitrary. 
Any  attempt  to  rationalize  its  behavior  cannot  escape  this 
fundamental  concept.  Arguments  whether  one  arbitrary  method 
is  preferred  over  another  arbitrary  method  can  become  vague. 

To  understand  extended  overhead,  one  must  have  some 
knowledge  of  accounting  principles  with  regard  to  overhead 
allocation.  This  is  not  always  the  case  for  engineers, 
inspectors,  or  contract  administrators.  Even  worse,  it  is 
noL  always  the  case  for  attorneys  or  judges,  either. 

Appendix  E  contains  the  thesis  analysis  for  extended 
overhead.  Appendix  F  contains  a  summary  of  the  Capital 
Electric  case,  a  landmark  case  in  extended  overhaed.  The 


Apvc nd ices  should  be  read  at  this  point.  An  explanation  of 
an  accounting  perspective  of  indirect  costs  in  not  possible 
in  this  thesis,  yet  it  is  necessary  to  understand  the 


arguments  on  extended  overhead.  This  missing  link  in  educa¬ 
tion  is  a  fundamental  cause  of  the  problem. 


V. 


CnNCLUSIONS  AND  RECOMMENDATIONS 


A.  GENERAL  CONCLUSIONS 

The  decisions  of  the  Boards  of  Contract  Appeal  are  an 
excellent  source  of  information  which  should  be  used  to 
continuously  update  the  regulations.  At  the  start  of  the 
thesis,  the  decisions  were  regarded  as  an  output  of  the 
system  with  a  potential  for  feedback.  Perhaps  this  associa¬ 
tion  is  not  enough,  and  should  be  strengthened.  The  diagram 
below  is  better,  where  the  two  are  inexorably  linked.  The 
regulations  form  the  behavior  which  produces  the  cases,  then 
the  decisions  form  the  behavior  which  produces  the 
regulations. 


Looking  to  the  regulations,  where  does  the  theory  of 
contract  administration  belong?  To  research  a  single  topic 
required  a  frustrating  search  through  four  volumes  of  regu¬ 
lations  and  numerous  course  outlines.  Even  after  this 
effort,  the  essential  tools  for  decision  making  were  still 
absent  sometimes.  The  process  is  inefficient.  Maintenance 
and  updating  for  this  web  of  Information  is  cumbersome.  Is 
there  a  better  way? 


j 
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A  single  NAVFAC  publication  is  one  possible  solution. 
It  could  combine  regulation  with  theory.  Training  courses 
could  then  focus  on  the  manual  itself  without  introducing 
more  volumes  of  paper.  Students  could  return  to  the  field 
and  use  the  manual  directly  with  their  acquired  under¬ 
standing,  thus  eliminating  the  course  outlines.  The  P-63  is 
a  logical  starting  point  for  such  a  manual,  since  it  is  one 
of  the  most  frequently  used  document  in  field  offices. 

Another  alternative  could  be  the  inclusion  of  all 
regulations  by  DOD,  the  Navy,  and  NAVFAC  into  the  FAR 
binder.  A  single  subject  would  be  kept  intact  and  available 
in  one  location.  Colored  pages  or  a  similar  device  wojlc 
alert  the  reader  as  to  the  origin  of  the  requirement.  3y 
including  NAVFAC  regulations  along  with  the  FAR,  the  P-63 
would  be  free  to  become  a  manual  of  theory  and  good 
practice . 

There  are  other  possiblities  for  organizing  a  collection 
of  data.  The  whole  problem  should  be  reviewed  in  ter.ms  of 
information  collection  and  display.  Manpower  and  funding 
constraints  for  any  such  reorganization  is  a  recognized 
1 imitation . 


The  decisions  of  the  Boards  of  Contract  Appeal  must  be 
used  to  maintain  the  regulations  used  in  construction  con¬ 


tract  administration.  The  cases  themselves,  although 


)r.q 


and  tedious,  contain  concepts,  the  essence  of  which  mus 
conveyed  to  the  field. 


.3  2 


This  thesis  is  in  no  way  comprehensive.  The  relatively 
small  number  of  cases  chosen  and  the  limited  time  available 
provide  an  illustrative  spot  check  on  the  system.  Con¬ 
tinuous,  methodical  checks  must  be  made  to  keep  the  regula¬ 
tions  abreast  of  changes  in  the  system. 

The  P-68  is  the  most  commonly  used  publication  at  the 
field  activities,  and  the  only  publication  targeted  specif¬ 
ically  at  NAVFAC  construction  contracting.  The  P-68  is  an 
important  source  for  both  regulation  and  explanation.  In  a 
decentralized  organization  such  as  NAVFAC,  the  P-68  can 
influence  the  overall  quality  of  contract  administration.  A 
pi.s;aanent ,  structured  method  to  recognize  and  incorporate 
change,  including  those  evolving  from  the  Boards  of  Contract 
Appeal  is  essential. 


B.  RECOMMENDATIONS  BY  TOPIC 

1 .  Submittals 

Submittal  reviews  should  be  addressed  in  the  P-58. 
Both  the  value  and  the  timeliness  of  the  reviews  should  be 
stressed.  A  paragraph  could  be  included  at  Appendix  B  of 
the  draft  if  not  there  already.  Appendix  B  of  the  draft  was 
not  available  to  the  author  during  the  conduct  of  research 
for  the  thesis. 

One  difficulty  which  hampers  submittal  review  is  the 
difficulty  in  getting  the  submittal  log  from  the  contractor 
early  in  the  job.  A  possible  solution  would  be  to  have  the 
architect/engineer  (A/E)  provide  the  submittal  log.  The  A/E 


chooses 


the  submictals  required  as  he  writes  the  specifica¬ 
tion,  and  is  the  most  knowledgeable  person  on  the  subject. 
The  submittal  process  could  be  speeded  up  by  giving  the 
contractor  the  submittal  log  at  the  pre-construction  con¬ 
ference.  The  A/E  would  fill  in  the  items  required  and  the 
specification  reference.  The  contractor  would  have  only  to 
fill  in  the  submttal  dates  to  complete  the  log  according  to 
his  schedule.  This  could  speed  up  procurement  at  the  start 
of  the  job  where  time  is  frequently  lost.  Also,  the  designer 
has  incentive  to  make  a  complete  list,  while  the  contractor 
may  be  motivated  to  omit  items  to  reduce  paperwork  or  hide 
substandard  material, 

2 .  Profit 

No  conclusions  were  drawn  regarding  the  new  weight¬ 
ed  guidelines  due  to  the  lack  of  supporting  cases. 

.■3 .  Payment  for  .Stored  Material 

Policy  for  payment  for  stored  material  should  be 
consistent  throughout  NAVFAC.  The  case  in  which  a  field 
office  made  up  its  own  policy  underscores  the  need  for 
better  guidance.  The  discretion  provided  to  the  contracting 
officer  should  be  preserved,  but  some  explanation  of  the 
theory  behind  the  discretion  is  necessary.  The  guidance  in 
the  draft  P-63  at  32.506(c)  should  be  expanded  to  address 
the  following  issues: 
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(1)  Are  paid  invoices  required? 

(2)  Should  stored  materials  be  paid  on  jobs  where  no  pay¬ 
ment  bond  exists  to  protect  suppliers? 

(3)  What  is  the  correct  amount  to  pay?  Is  it  tne  "paid 

invoice”  amount?  Is  it  the  full  schedule  of  prices 

amount?  Is  it  the  schedule  of  prices  amount  minus 
ten  percent  overhead  and  profit?  What  about  trade 
discounts? 

The  clause  and  the  P-68  give  discretion  but  no 
guidance  on  how  to  exercise  the  discretion.  This  informa¬ 
tion  should  be  added  to  the  P-68.  The  theory  and  good 
practice  should  also  be  included  in  the  training  courses. 


4 .  Change  Orders  and  Changes 

The  need  for  change  orders  has  been  recogni2a<3  by 
NAVFAC  and  guidance  provided  to  the  field  by  the  draft  P-68. 
It  will  take  some  time  for  field  personnel  to  change  their 
habits  and  attitudes.  NAVFAC  should  monitor  this  change. 
Since  time  is  critical  to  the  use  of  change  orders,  slowness 
to  act  by  field  personnel  or  the  EFD's  can  negate  any 
benefit  which  might  have  been  obtained.  Training  courses 
and  EFD  memorandums  to  the  field  should  be  used  to  set  the 
foundation  for  the  new  mentality. 

The  number  of  disputes  involving  "accord  and 
satisfaction"  was  not  expected.  It  clearly  shows  an  area 
where  improved  guidance  is  needed.  Part  43  "Contract  Modifi¬ 
cations"  of  the  P-63  should  be  expanded  to  include  the 
standard  "accord  and  satisfaction"  wording  as  well  as 
instructions  on  what  to  do  in  the  event  the  contractor 


refuses  to  execute  a  modification 


t  is  important  to 


acknowledge  that  this  may  happen,  and  to  guide  field  per¬ 
sonnel  to  seek  a  solution  or  at  least  to  understand  the 
contractor's  concerns.  Field  personnel  who  treat  every 
reservation  of  rights  as  contractor  manipulation  will  create 
adversarial  roles  in  cases  where  the  contractor's  concerns 
have  merit.  The  need  to  investigate  and  understand  the 
situation  should  be  stressed. 

The  need  to  properly  draft  modifications  to  fully 
describe  time  extensions  should  be  added  to  the  draft  P-63 
at  12.107  "Construction  Contracts  Time  Extensions  Not 
Related  to  Changes  in  Work"  and  to  43.207  "Allowable  Cliange 


Order 

Formats"  . 

5. 

Notice  to  Proceed 

No  conclusions 

were  drawn  on 

this 

topic  due  to  the 

lack 

of  significant  cases  available. 

6. 

Acceleration 

No  significant 

weaknesses  in 

the 

regulations  were 

noted 

from  the  Cc 

The  definition 

and 

the  elements  of 

acceleration  and  cot.struct  ive  acceleration  should  be  avail¬ 
able  in  the  P-68.  The  most  appropriate  place  to  put  this 
would  be  under  Part  12  "Contract  Delivery  or  Performance". 
A  caution  should  be  given  to  the  results  of  failing  to 
respond  in  a  timely  manner  to  all  contractor  requests  for 
time.  The  wording  should  also  warn  that  expressions  of 
concern  for  early  occupancy  can  be  interpreted  against  the 
Government . 
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7 .  Beneficial  Occupancy 

A  paragraph  on  the  nature  of  the  beneficial  occuparicy 
date  (BOD)  should  be  added  to  the  P-63  at  46.506-1.  The 
paragraph  should  state  that  any  significant  item  which 
causes  the  building  to  be  unsuited  for  its  intended  use  is 
adequate  to  withold  the  BOD.  Examples  should  be  given  for 
some  items  commonly  late  in  completion  such  as  fire  protec¬ 
tion  devices,  secure  exterior  hardware,  vital  equipment, 
etc.  The  effect  of  moving  into  the  facility  on  beneficial 
occupancy  should  be  explained.  Lastly,  a  word  of  caution 
should  be  given  on  withholding  the  BOD  when  only  minor  work 
remains . 


8 .  Weather  Delays 

The  P-68  should  be  expanded  at  12.107  to  call  atten¬ 
tion  to  the  "effect"  of  unusually  severe  weather  on  per¬ 
formance,  as  opposed  to  a  simple  calculation  of  "actual  days 
minus  average  days".  vOontract  people  should  be  tliinking  i.n 
terms  of  the  impact  of  the  unusually  severe  weather  on  the 
job  as  well  as  counting  days.  Claims  should  be  addressed  in 
two  distinct  steps.  First  the  calculation  should  establish 
the  amount  of  unusually  severe  weather,  i.e.  the  number  of 
days  above  historical  average.  The  second  step  is  to  eval¬ 
uate  the  impact  that  these  excess  days  had  on  job  perform¬ 
ance.  Two  extra  days  of  rain  does  not  automat ica 1 ly  equate 


to  a  two  day  time  extension;  it  could  lead  to  a 


.  ve  cay 


delay  or  even  no  delay  at  all.  Look  fur  the  impact,  and 
document  it  in  the  files. 


I 


IM 
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The  P-63  should  state  at  15.800(j)  what  to  do  in  the 
event  that  the  value  of  construction  and  time  are  not  in 
proportion  to  each  other.  Even  if  a  thorough  understanding 
of  overhead  accounting  is  not  possible,  contract  people 
should  at  least  be  aware  of  the  two  basic  approached  to 
overhead  computations  for  delays.  Both  the  "percentage  of 
cost"  and  the  daily  rate  formulas  should  be  presenced. 

A  paragraph  should  be  added  to  Part  42  "Contract 
Administration"  stressing  the  importance  of  timely  action  on 
submittals,  changes,  and  contractor  cor r espondence .  T'ne 
causes  of  Government  delays  should  be  listed  plainly  since 
delays  are  the  cause  of  extended  overhead. 

Finally,  a  training  course  block  should  be  developed 
at  NFCTC  which  would  explain  the  concepts  involved  in  in¬ 
direct  cost  allocation  from  an  accounting  viewpoint.  The 
course  should  be  aimed  at  middle  and  senior  personnel 
levels.  Input  for  the  course  should  come  from  a  combination 
sources  including  NAVFAC  contracting,  accounting,  and  legal 
disciplines . 
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THE  BOARDS  OF  CONTRACT  APPEALS 
INTRODUCTION 

The  normal  channels  through  which  people  pursue  their 
grievances  against  one  another  are  the  courts.  The  judicial 
process  is  formal  and  complex.  An  assumption  is  that  both 
parties  are  free  and  equal  before  the  law.  A  complication 
arises  when  one  party  is  not  equals  such  as  the  United 
States  Government.  The  Government  is  a  sovereign  state.  Its 
powers,  if  levied  freely,  are  so  great  that  they  would 
create  an  unbeatable  business  opponent  for  pri'/ate  firms. 
In  order  to  create  a  fair  arena  in  which  the  government  can 
acquire  those  things  it  needs,  the  Government  willingly 
gives  up  a  portion  of  its  power  as  a  soverign.  In  doing  so 
it  becomes  a  satisfactory  partner  with  private  enterprise. 

In  any  business  it  is  reasonable  to  assume  that  disputes 
will  arise.  While  the  principal  method  of  resolving  such 
disputes  is  in  court,  there  is  an  alternative  for  those 
involved  in  contracts  with  the  Government.  The  alternative 
is  through  a  Board  of  Contract  Appeals. 

The  Boards  of  Contract  Appeals  are  not  courts.  They  do 
not  belong  to  the  Judicial  Branch  of  the  Government.  They 
belong  to  the  Executive  Branch.  The  Armed  Services  Board  of 
Contract  Appeals  (ASBCA),  for  example,  is  a  part  of  the 
Departme.nt  of  Defense.  It  is  established  by  the  Secretary  of 


Defense.  Each  major  contracting  agency  (such  as  NASA,  GSA, 


HUD,  etc.)  has  a  Board  of  Contract  Appeals  (3CA).  The  Armed 


Services  Board  of  Contract  Appeals  (ASBCA)  is  the  largest 


board . 


Why  have  a  Board  of  Contract  Appeals?  If  the  Board  is 


simply  an  extension  of  the  contracting  agency,  then  why 


insert  this  additional  step  between  the  contractor  and  the 


judicial  system?  The  courts  can  be  a  time  consuming  and 


expensive  remedy  for  disputes.  It  serves  the  Government  and 


the  contractor  to  have  a  simpler  solution 


Whether  or  not  the  Boards  are  quick  and  inexpensive  is 


subject  to  debate.  The  Boards  are  faced  with  a  wide  spectrum 


of  cases,  from  a  simple  issue  to  technically  complex  cases 


involving  millions  of  dollars,  and  even  to  questions 


involving  interpretation  of  the  law  itself.  Can  a  single 


Board  respond  to  this  broad  tasking?  This  is  a  central 


issue  in  the  Boards'  history  and  their  present  operation.  It 


is  the  intent  of  this  appendix  to  review  the  evolution  of 


the  Boards,  their  composition,  and  the  rules  under  which 


they  operate . 


PRIOR  TO  THE  DISPUTES  ACT 


The  Contract  Disputes  Act  of  1978  formally  established 
the  Boards  of  Contract  Appeals.  Prior  to  the  Disputes  Act, 
the  Boards  were  created  by  the  Disputes  Clause  contained  in 
the  contracts  of  the  day.  That  clause  stated  that,  after  a 
Contracting  Officer's  final  decision  (COFD),  the  decision 
would  be: 

final  and  conclusive,  unless,  within  30  days  from  the  date 
of  receipt  of  such  copy,  the  contractor  mails  or  otherwise 
furnishes  to  the  Contracting  Officer  a  written  appeal 
addressed  to  the  Secretary. 

The  contractor  could  request  an  admimistrat ive  review  of 
his  complaint  at  a  level  above  the  contracting  officer,  yet 
still  within  the  agency.  This  allowed  the  Agency  an 
oversight  capability  for  its  Contracting  Officers. 

The  appeal  would  be  answered  by  the  Secretary  or  his 
duly  appointed  representative.  The  obvious  fact  that  the 
Secretary  would  not  personally  review  each  case  resulted  in 
the  creation  of  the  Boards  of  Contract  Appeals. 

The  jurisdiction  of  the  Boards  also  came  from  the 
Disputes  Clause.  It  stated  that  "any  dispute  concerning  a 
question  of  fact"  would  be  decided  by  the  Contracting 
Officer  and  that  this  decision  was  subject  to  appeal. 
Questions  of  law  were  beyond  the  Boards  finality.  The  Clause 


stated  : 
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shall  be  construed  as  making  final  the  decision  of  any 
administrative  official,  representative,  or  board  on  a 
question  of  law. 

The  Boards  had  final  authority  on  questions  of  fact,  but  not 
on  questions  of  law. 

The  procedures  of  the  Board  came  from  the  clause  as 

well.  The  clause  provided  that: 

In  connection  with  any  appeal  proceeding  under  this 
cluase,  the  contractor  shall  be  afforded  an  opportunity  to, 
be  heard  and  to  offer  evidence  in  support  of  his  appeal. 

The  simple  wording  did  little  to  define  the  operating 

procedures  of  the  Boards.  Whatever  was  lacking  in  the  clause 

was  defined,  eventually,  through  case  law  by  the  Boards  and 

courts.  The  concept  of  "presumptive  validity",  for  example, 

has  no  formal  definition  in  the  clause  but  was  set  by  case 

law.  "Presumptive  validity"  means  that  the  Boards  are  not 

limited  by  the  Contracting  Officer's  final  decision,  and 

nu’.st  investigate  the  case  from  the  start. 

The  ability  to  request  a  hearing  and  offer  evidence  is 
significant.  Even  though  the  hearings  ^ere  net  u..  fo.'m..il  a; 
a  court,  they  did  offer  the  contractor  the  opportunity  to 
plead  his  case  before  an  impartial  board.  The  level  of 
formality  required  of  the  Board  was  subject  to  debate.  It 
stood  to  reason  that  small  contractors  appealling  small 
clai.'i'.s,  often  without  counsel,  would  prefer  i;:  fjrmai 
p  r  .j  c  e  e  d  i  r.  g  s  .  Larger  c  o  n  t  r  a  c  t  o  r  s  n  ^  p  •?  till.-,  g  j  :  mp--  i  j  x 

questions  would  seek  formal  proceedinq  ,iil  wi;i.u  ful’ 
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and  argue  his  position  on  questions  o£  fact.  The  dichotomy 
of  needs  for  a  quick  and  responsive  system,  yet  a  thorough 
and  deliberate  system,  persists  even  today. 

How  well  the  Boards  met  these  needs  was  also  a  point  of 
debate.  The  1972  Commission  on  Government  Procurement  re¬ 
viewed  the  functions  and  operations  of  the  Boards.  According 
to  Cibinic  and  Nash: 


The  19'^2  Report  of  the  Commission  on  Government  procure¬ 
ment  found,  among  other  things,  that  the  boards  as  tlien 
Constituted  were  ill-equipped  to  affoid  coinplete  and  ade¬ 
quate  relief  in  complex  cases.  ...Government  employees: 
serving  on  these  boards  had  no  tenure  but  were  civil 
service  employees  or  military  officers  under  the  control 
of  the  head  of  the  agency.  Caseloads  per  member  varied 
subs tant ia 1 ly .  The  commission  was  critical  of  this  diver¬ 
sity  among  the  boards  and  recommended  that  more  uniform 
minimum  standards  be  established  for  board  personnel  and 
caseloads.  (John  Clblnlc,  Jr.  and  Ralph  C.  Nash,  Jr,, 
Government  Contract  Claims.  George  Washington  University 
1931,  Chap.  6) 

The  Commission's  report  highlighted  the  negative  aspects  of 
th.e  Boards.  It  opened  the  floor  for  debate  and  eventually’ 
led  to  the  Contracts  Disputes  Act,  which  gave  the  system  the 
definition  and  structure  that  it  has  today. 


The  Board  of  Contract  Appeals 


Rather  than  defining  itself  through  the  disputes  clause, 
agency  regulations  and  precedent  cases,  the  Board  of  Con¬ 
tract  Appeals  is  now  formally  created  by  an  act  of  Congress 
through  the  Contract  Disputes  Act  of  1973,  ! 

The  Boards  of  Contract  Appeal  are  still  located  under 
the  agency  head.  In  order  to  equalize  the  Boards  and  set  1 

minimum  standards  the  Act  contained  specific  language 
regarding  the  number  and  qualifications  of  the  judges.  The 
Act  required  that  the  members  of  the  Board  be  civil  service 
employees  at  the  G3-16  level  or  higher.  The  establishment  of 
full-time,  civilian  Board  members  was  intended  to  give 
strength  and  consistency  to  the  Boards.  In  addition  to  the 
minimum  grade  levels,  the  act  required  that  each  Board 
member  would  be  an  attorney  at  law  with  at  least  five  years 
e.xperience  in  public  contract  law.  The  members  of  the  Board 
were  designated  as  administrative  judges.  They  would  be 
appointed  within  the  agencies,  usually  at  the  undersecretary 
or  assistant-secretary  level. 

The  number  of  members  on  each  Boat'd  would  be  derived  from 
manpower  studies  performed  by  the  Office  of  Federal  Procure¬ 
ment  Policy  (QFPP).  Such  manpower  studies  would  be 
performed  cyclicly  at  three  year  intervals.  The  initial 
manpower  study  issued  in  1979  set  the  number  of  members  for 
the  Armed  Services  Board  of  Contract  Appeals  at  thiry-three. 
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grown  rapidly  since  the  passage  of  the  Contract  Disputes  Act 
in  1978.  Speculative  reasons  for  the  increase  include  eco¬ 
nomic  trends,  perceived  rises  in  court  costs,  better  edu¬ 
cated  contractors,  or  a  generally  more  litigations  society. 
Upon  completion  of  the  current  study  by  OFPP  the  number  of 
judges  will  be  under  increased  pressure  to  rise. 
Furthermore,  in  an  attempt  to  best  use  the  talents  of  t’is 
judges,  efforts  a:'?  being  made  to  delegate  downward  to  non¬ 
member  lawyers  and  paralegals  any  routine  business  which 
does  not  require  the  expertise  of  a  judge. 

The  jurisdiction  of  the  Boards  of  Contract  Appeals  w.is 
oxpande'i  by  the  Contrct  Disputes  Act.  Under  the  old  Disputes 
clause  the  Boards  were  limited  to  "questions  of  fact  arising 
under  the  contract". 

The  words  "arising  under  the  contract"  were  defined  as  a 
"claim  that  can  be  resolved  under  a  contract  clause  that 
provides  for  the  relief  sought  by  the  c 1  a  1  man t " .  emitted  are 
issues  which  are  not  addressed  in  the  contract  itseif.  Th.e 
new  "Disputes"  clause  has  been  expanded  to  include  issues 
"arising  under  or  related  to  this  contract".  The  definition 
of  items  "related  to"  the  contract  has  been  defined  under 
the  Act  to  include  contract  reformation,  rescission,  breach 
of  contract,  debarments,  suspensions,  p.atent  hearings,  and 
grant  disputes.  The  Boards  are  authorized  to  grant  any  form 
of  relief  currently  available  to  the  Court  of  Claims. 
(Cibinic  and  Nash,  supra) 
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ejuestions  of  law.  This  limited  definition  loes  not  appear  1.; 
the  new  clause.  The  result  of  these  changes  has  bee;j  to 
expand  the  authority  of  the  Boards  to  almost  any  dispute 
which  may  occur  on  a  contract. 

An  important  characteristic  of  the  Boards  is  that  they 
are  appellate  in  nature.  The  Boards  will  not  hear  any 
dispute  until  a  final  decision  has  been  given  by  the 
Contracing  Officer.  To  function  in  any  other  manner  would 
undermine  the  ro’’'-^  of  the  Co:;  tract  i  r;g  Offioer.  An  -.■xceptlon 
to  this  rule  can  occur  if  th.e  Board  fli'.ds  that  f.-. 
Contracting  Officer  has  failed  to  issue  a  final  desislon.  In 
a  timely  manner  or  otlierwlse  assumed  an  ailve r sa r  .  ^  1  s:lr 
towards  the  contractor. 

The  Boards  are  not  the  only  forum  available  to  tin- 
contractor.  The  Contract  Disputes  Act  provides  that  the 
contractor  may  take  the  claim  directly  to  Court  of  Clnl-s. 
The  cl'.olce  lias  solely  with  the  c  .'‘’itractnjr  .  h  ~or.tr ot;  r  vh . 
feels  the  natura  of  his  clalu  Is  s  n:l'i  tha^:  ^  -  ’-“s'- 

questions  raised  will  reach  the  judicial  br..i;:ch  1,;  ohe  and 
need  not  expend  time  and  effort  before  the  Board.  He  may 
appeal  directly  to  the  courts. 

The  Board  of  Contr.act  Appeal'-;  is  tlie  less  formal  of  th.e 
two  forums.  The  rules  and  procedures  whlcli  guide  thie  Boirds 
are  :nucl;  simpler  th.'tii  the  court.j.  The  cost  of  t.e-.ing  a 

case  to  the  Boards  Is  generally  le^s  tl.a,.  ‘‘.l.e  oc  .rt.:.  T1  1.- 


is  true  partially  because  legal  counsel  is  not  required  for 
the  contractor  before  the  Boards;  the  contractor  may  speak 
for  himself.  Even  if  counsel  is  used,  the  amount  of  legal 
time  is  generally  less  than  in  the  courts. 

The  filing  periods  differ  between  the  Boards  and  the 
courts.  A  contractor  must  file  his  appeal  to  a  Board  of 
Contract  Appeals  within  90  days  after  the  receipt  of  the 
final  decision.  An  appeal  may  be  filed  with  the  Court  of 
Claims  up  to  12  months  after  the  final  decision.  If  a 
contractor  appeals  a  final  decision  after  90  days  have 
elapsed,  he  is  limited  to  the  Courts  of  Claims. 

The  Contract  Disputes  Act  gave  the  Government  the  right 
to  appeal  a  decision  of  the  Board  of  Contract  Appeals.  This 
option  did  not  exist  prior  to  the  Act.  The  contracting 
agency  involved  can  appeal  a  Board's  decision,  subject  to 
the  approval  of  the  Justice  Department. 

The  Board  of  Contract  Appeal  does  not  simply  review  the 
final  decision  of  the  Contracting  Officer.  The  Board  has  the 
responsibility  to  review  from  the  ground  up  all  aspects  of 
the  issue  at  hand.  There  are  no  limitations  imposed  by 
either  the  final  decision  or  the  evidence  that  the  decision 
was  based  on.  Quite  the  opposite,  the  Board  is  bound  to 
uncover  any  and  all  evidence  related  to  the  issue  and  to 
base  its  decision  accordingly.  This  concept  is  known  as  "de 
novo",  from  Latin  meaning  "from  the  start".  To  meet  this 
r espons  i b i  1  i  ty  the  Contract  Disputes  Act  gave  the  Borards 
the  power  to  subpoena  witnesses  and  the  production  of 
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cont-einp*:  oE  court  and  the  assessment  of  fines. 

The  following  list  highlights  the  methods  by  whic.*;  ti.e 

Boards  may  accumulate  information  which  will  form  the  record 

upon  which  the  decision  will  ultimately  be  based. 

(a)  The  "Rule  4  File";  Rule  4  of  the  Board  Rules  requires 
that  the  Contracting  Officer  assemble  all  specifications, 
drawings,  and  correspondence  plus  complete  copies  of  the 
contract  documents.  Three  identical  copies  are  made  for 
the  Board,  the  ce-ntractor,  and  the  Government  defense. 
The  contractor  has  the  opportunity  to  review  this  file  and 
request  that  the  Board  reject  any  documents  that  he  f'^-els 
are  tnisleading  or  irrelavent.  The  Board  may  choose  to  do 
so  based  on  its  own  .  lev.  The  "R  :le  4"  documents  tl-.er; 
become  a  part  of  the  record.  Thus,  the  Board  a.'d  t'-,e 
contractor  have  access  to  all  written  files  held  by  the 
Contracting  Officer. 
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The  Bo. or. is 
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e  twc..  par 
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as  possible,  and  to  reduce  the  arguement  t.;  clear 
positions  of  disagreement  which  are  passed  to  the  Board 
for  decision.  Unlike  Perry  Mason,  the  Boards  do  not  enjoy 
surprise  from  last  minute  presentat  ions  of  evidence. 
Through  written  requests  for  infurmation  c.^lled 
"  I  nterrogator ies"  the  parties  can  obtain  any  documents  or 
statements  needed  in  developing  their  case, 

(c)  Hearings:  The  he.aring  gives  the  contra.;tot  '’his  d..:;^' 


i  !'i  c  0  u  r 


Both  sides  are  free  to  introduce  e' 


take  testimony  from  witnesses  .inder 


:lassed  as  either  "witnesses 


fact"  or 


w  i  t  n  e  s  s  e ; 


Witnesses  of  fact  can  tell  what 


to  h.ave  happened.  Experts  wit/iesses  imist  flr-.t  .leovui- 
their  qualifications  to  the  judge.  For  engineers, 
registration  is  an  obvious  question.  After  qua  1  i  f  i  c.a  t  i  un, 
an  expert  may  speak  to  practices  within  his  field.  After 
the  initial  questions  to  a  witness,  .a  period  of  cr^sc- 
e:<ami nation  is  available  to  both  parties  to  clarify  .any¬ 
thing  the  witness  covered.  Furthermore,  the  jud^e  I'liiD-.elf 
c.an  .ask  the  witness  questions  at  any  time  to  brir.g  out  ke;^- 
points  of  the  case.  This  "live"  testimony  u.nder  '-.-.tt':  .>lt! 
o:r  OSS -e  xami  na  t  i  on  is  weijhe.l  heavily  as  eviden.’e.  Tran¬ 
scripts  are  made  and  become  .a  part  f  th ;  re'..  ‘ri. 


•exposure  ij£  a  ^  ireiavenu  £  i  jn  . 

(e)  Briefs:  The  counsels  for  both  parties  may  give  pre- 
hearing  briefs,  post-hearing  briefs,  or  both.  This  gives 
both  attorneys  a  chance  to  develop  their  arguements  to  the 
judge.  They  are  a  key  document  in  complex  cases  to  drav. 
the  judge's  attention  to  the  main  issues  of  the  case  from 
the  mountain  of  data  in  the  record. 

(f)  Depos  i  t  i  oils :  For  people  who  cannot  attend  the 
hearing,  written  depositions  may  be  taken  under  oath. 
These  do  not  carry  the  same  weight  as  live  testimony 
because  of  the  lack  of  cross-examination .  It  is  very 
important  to  have  all  key  witnesses  on  the  sta.-ni. 

From  the  above  list  it  can  be  imagired  tiiat  the  Beards  lack 

little  in  terms  of  ability  to  discover  the  facts  of  t::e  cao- 


1  i  s  sing,  n  o  w  eve; 


’h.e  j'ldge  was 


see  the  act’.!.?,  occurrences.  ..le  a;;.-:t^’  -f  the 
decide  correctly  rests  on  the  participants  in  the 


attorneys,  the  contractor  representatives,  and  the  Cover 
ment  representatives  play  vital  roles  in  molding  the 

dec  is  ion . 

Having  accuraulated  all  possible  ir.formation  be.iri.';g  o.n 
th.e  case,  tiio  Board  will  close  the  record,  we  i  jh.  th- 
evidence,  and  make  its  decision.  The  decision  will  be  based 
on  the  preponderance  of  evidence  in  the  record.  This  does 
not  automatically  equate  to  the  "right"  decision.  Cases  can 
be  lost  if  either  side  fails  to  clearly  explain  it-,  j-.. :f 
view.  Being  "riglit"  is  not  enough;  the  evidence  of  bel;.  j 
right  iriust  be  put  before  the  judge  .a.ud  made  a  part  of  tin-i¬ 


re  c  o  r  d 


damaging,  depending  on  your  point  of  view.  One  of  fhe  cc;.i- 
tral  issues  is  the  Boards'  requirement  to  hear  a  wide 
spectrum  of  case  complexities.  While  increased  judicializa- 
tion  would  give  better  consideration  to  the  more  complex 
cases,  it  represents  lost  time  and  energy  for  smaller  cases. 
The  requlremeut-  to  respond  to  the  smaller  cases  was  '.inder- 
scood  by  the  authors  of  the  Act.  Two  special  r  oceOiU.res  are 


available  for  smaller  claims:  the  Accelerated  Procedu: 
tlie  Expidlted  Procedure. 
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osphy  that  the  contractor  has  the  freedom  to 
forum. 


The  Small  Claims  (Expl>3ited)  Procedure,  as  It  is  formally 
known,  can  apply  only  tr  claims  liaving  a  lisputed  imcunt  f 
S 10,  ICC  jr  l^ss.  Th-  .:  ;r. tractor  ma_^  elect  to  .se  t;'.  : 
Expldlted  Procedure  by  notlfylo.j  ti.e  Board  1.-.  wrltin.g  wl*:I,l.\ 
60  days  after  receipt  f  the  .tice  ..f  docketing.  The  Board 
then  has  the  responsibility  •"  ■  issue  its  decision  withi.n  120 
days  ufrer  tl.e  ;  . t  r  i  :  t  ,  ■i-;‘i.':;  tj  this  :r:e-hod. 

Tl‘:e  main  eleiaents  s  t  ti.-'  ^r  .eo.-  r“:i.ain  intac*':  T!‘;e  c::.- 


ac.or  ;ua' 
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processes  rn.ay 


t  r  e  -t;:;.,  .  ne  t 


.  ;ja  t  , 


and  may  be  given  by  a  single  judge.  If  a  hearing  is  held, 
the  judge  can  issue  a  verbal  decision  on  the  spot  and  follow 
it  up  with  a  written  decision.  DECISIONS  ISSUED  UNDER  THE 
EXPIDITED  PROCEDURE  HAVE  NO  PRECEDENT  VALUE.  The  Act  recog¬ 
nized  that  the  speed  and  informality  of  the  process  do  not 
qualify  as  a  legal  precedent  for  use  in  other  cases. 


The  Accelerated 

Procedure  p  r  o  v  1  <i  e  s 

'il  I'l 

inter 

procedure  more  formal 

than  the  expidited. 

y t 

i  S  t 

r  -ct 

less  formal  than  the 

regular  procedures. 

Aga 

in  t h e 
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lies  with  the  contractor.  The  Board  must  issue  its  decisisr. 
within  130  days  after  the  contractor  chooses  this  meshod. 
T!ie  Accelerated  Procedure  may  be  requested  only  if  t’.'.e 
amount  of  the  dispute  is  $50,000  or  less.  Decisions  will 
normally  be  made  by  a  single  judge  with  the  approval  of  f.-ie 
Board  Vice-Chairman,  In  disputes  involving  $10,000  or  less 
ti'.e  judge  may  issue  a  verbal  decision  at  t'.'.e  cl:se  ^f  th. 
i'.earir.'j  similar  to  the  expidited  procedure. 

Thus  the  contractor  has  three  options  to  best  -.r.atcii  '.ii^ 
needs,  ariii  the  Board  of  Contract  Appeals  fulfills  its 
responsibility  in  deciding  the  full  spectrum  of  complexity 
and  size  of  cases. 

In  summary,  the  Board  of  Contract  Appeals  is  o.-i 
admin istrative  body,  above  the  Contracting  Officer  lut  stiil 


contract  disputes  without  going  oc  tne  Juaiciax  Brancn,  and 
it  does  so.  The  rules  and  procedures  are  sirr.pler  and  rr.cre 
flexible  than  the  courts  so  that  it  can  respond  to  the  wide 
variety  of  cases  brought  before  it.  It  has  finality  on 
questions  of  fact,  but  not  on  questions  of  law.  The 
existance  of  the  Contract  Boards  of  Appeal  is  a  clear 
demonstration  of  the  Government's  desire  to  be  a  reasonable 
partner  with  private  enterprize. 

Activity  contracting  personnel  should  regard  the  A23CA 
as  a  rational  process  for  resolving  disputes.  No  claim 
should  be  given  away  due  to  fear  or  misunderstanding  of  the 


process.  However, 


EFFORT  MUST  BE  MA 


PROBLEMS  WITHOUT  GOING  TO  THE  BOARDS. 


The  heavy  wor 1  .■  ad 


the  Boards  should  be  understood,  as  well  as  the  Government 
resources  available  to  defend  a  case.  Only  a  finite  amount 
of  counsel  is  available  to  defend  Government  cases.  If 
avoidable  claims  are  pushed  into  the  Board  for  personality 
reasons  or  simple  stubborness  by  Government  personnel,  tnen 


somewhere  else  a  legitimate  case  will  suffer. 


Tne  cost 


people  to  decide  a  dispute  are  those  closest  to  it.  Raising 
the  dipute  to  a  higher  level  will  certainly  get  an  unbiased 
decision,  but  the  decision  is  frequently  no  better  than  what 
the  parties  could  have  arrived  at  on  their  own. 
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APPENDIX  B 


LIST  OF  BCA  CASES 


Algernon-Bla ir ,  Inc.;  82-2;  15,359. 


Algernon-Blair ,  Inc.;  87-1;  19,602 


Allegheny  Sportswear  Co.;  53-1;  1684. 


American  Combustion,  Inc.;  25-3;  19,236. 


......erican  Combustion,  Inc.;  37-1;  19,529 


.America.’!  Household  Storage 


Fred  A.  Arnold;  31-3;  17,524. 
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J.  J.  Bonavaire  Cof^igany;  36-2;  13,783 


Bros  Construction  Company;  73-1;  13,067. 


:apital  Electric;  33-2;  15,543. 
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Carney  General  Centra; 


Cavanagh  Company;  3-5-2;  13,?'’3. 


Chartwell  and  Associates;  36-3;  19,355. 


Coliseum  Construction,  Inc.;  36-2;  13,357. 


Colton  Con; 
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Jack  Cooper  Cons  tr  ..;ct  i  or.  Co.,  I.'.c.;  34-3; 
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Dawson  Construction  Co.,  Inc.;  79-2;  13,939 
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:pcration;  37-1;  19,456. 
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El  Dorado  Ccnatruct ioi;,  Inc.;  3^-1;  13,553. 
Sichloay  Dor-.;  53-2;  2533. 

Elrich  Construction  Company,  Inc.;  87-1;  19,600 


Exca vat  ion -Construct  ion. 

Inc . ; 

83-1; 

16,293 

Excavat ion -Co ns traction. 

Inc . ; 

86-1; 

18,638 

Excavat ion -Const ruction. 

Inc .  ; 

86-2; 

18,747 

Excavat ion-Constr act  1  on. 

Inc.; 

3  7-1; 
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Fis’K  Building  and  Invest 

merits ; 
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Fortec  Constructors; 
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Fortec  Constructors;  83-1;  15,402. 

Fortec  Constructors;  85-2;  17,072. 

Ceneral  Railway  Signal  Cc-.?.pany;  35-2;  I”,  0  50, 
Giuliani  Contracting  Co.,  I..c.;  0’'-!;  10,239, 
Globe  Engineering  Co.;  83-1;  15,370. 

Good  Construction  Co.;  86-2;  13,012. 

G  &  S  Construction,  Inc,;  36-1;  13,740. 

Kargis  Construction  Co., Inc.;  85-3;  10,220. 
Gsjrge  Hyman  Construction  Co.;  35-1;  17,34"’. 
^>en-3t.N  rtosucia^es,  Inc.;  ^0,  o.. 

Jones  Plumbing  and  Heating,  Inc.;  35-1;  13,350 
Bryce  W.  Jorgensen;  87-1;  19,464. 

LeMar  Construction  Company;  3"’-l;  10  ,  5  0  3. 

LeMar  Construction  Company;  87-1;  19,557. 

Line  Power,  Inc.;  33-1;  15,253. 

Line  Power,  Inc.;  33-2;  15,725. 

Lite  Manufacturing  Co.;  53-2;  2009. 

Fred  Loffredo;  32-1;  15.5C9. 


i;  c  t  u  r  a  * 


T.  H.  Taylor,  Inc.;  86-2;  18,743. 

Techcraft  Systems;  86-3;  19,320. 

Nello  L.  Teer  Co.;  86-3;  19,326. 

Teller  Environmental  Systems,  Inc.;  85-2;  13,025 

TGC  Contracting  Corp.;  86-1;  13,699. 

Therm-Air  Manufacturing  Company,  Inc.;  73-1;  993 

Titan  Mountain  States  Construction  Corp.;  35' 
17,931. 
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Whitesell-Green;  35-1;  17,934. 

Wickham  Contracting  Co.,  Inc.;  36-2;  13,837 
Worsham  Construction  Company,  Inc.;  35-2;  1 
Wylie  Brothers  Contracting  Co.;  34-1; 

"'nr  ^  10  oc-* 

o  i.  ^  o  A.  oi  V./0  ^  t 

XPLO  Corporation;  35-2;  13,357. 

D.  W.  Young  Construction  Co.,  Inc.;  87-2;  1 
Zinger  Construction  Co.;  34-1;  16,993. 


APPENDIX  C 


CHANGE  ORDERS 


There  is  a  growing  awareness  of  the  differences  in 
terminology  and  concepts  of  "change  orders"  between  the 
NAVFAC  community  and  the  FAR  definition  in  use  by  other 
agencies.  A  "change  order"  in  the  old  sense  covered  both  in¬ 
scope  bilateral  changes  and  unilateral  changes  under  the 
"Changes"  clause,  while  a  "supplemental  agreement"  -vus 
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be  an  ou 
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bilateral  ciiange. 
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"change 


referring  to  unilateral  changes  under  the  "Changes"  clause 


and  "supplemental  agreements"  which  include  bilateral 
changes.  There  is  a  temptation  within  NAVFAC  to  cling  to  the 
old  terminology.  According  to  the  NAVFAC  Contracts  Training 
Center  (NFCTC)  "Construction  Contract  Modifications"  course 
the  new  definitions  run  "counter  to  the  tradition  and 
practice  of  constructors  who  are  more  used  to  the  termi¬ 
nologies  and  distinctions  differentiating  contract  change 
orders  and  supplemental  agreements".  (Course  Text,  p.  IZ-Al, 
5  of  11}  Since  one  of  the  major  intents  of  the  FAR  was  to 
make  Federal  procurement  terminology  more  consistent,  it 
would  seem  contrary  to  retain  conflicting,  and  somewhat 
confusing,  definitions  within  NAVFAC. 


A.  CHANGE  ORDER  POLICY 

The  issue  here  is  not  terminology.  The  real  issue  is  one 
of  policy.  The  FAR  definitions  carry  different  perspectives 
towards  the  use  of  unilateral  change  orders,  not  simply  a 
change  in  semantics. 

1 .  NAVFAC  Policy 

The  previous  policy  within  NAVFAC  on  unilateral 
change  orders  was  set  forth  in  the  P-63  as  follows:  "A  t.^oal 
unilateral  change  order  should  be  issued  only  as  a  last 
resort."  {P-63,  FEB  p.  7.3.7i  Approval  aat-hoiity  was 

reserved  at  the  EFD  level,  one  level  above  the  contracting 
officer.  EFD  personnel,  and  people  within  NAVFAC  generally', 
considered  the  unilateral  change  to  be  an  extre.me  tool  and 
it  was  seldom  used. 

2.  FAR  Policy 

FAR  policy  regarding  the  use  of  unilateral  change 

orders  appears  at  paragraph  43.102(b)  where  it  states: 

Contract  mod i f ica t i ons , includ ing  changes  that  could  b; 
issued  unilaterally,  shall  be  priced  before  chelr 
execution  if  this  can  be  done  without  adversely  affecting 
the  Government.  If  a  significant  cost  increase  could 
result  from  a  contract  modification  and  time  does  not 
permit  negotiation  of  a  price,  at  least  a  maximum  price 
shall  be  negotiated  unless  impractical.  (FAR  43.102(b)} 

The  FAR  discusses  a  related  issue  at  paragrapl'i  43  .  2  03 
regarding  accounting  procedures  for  changes.  If  a  unilateral 
change  order  is  issued,  the  costs  incurred  by  the  contraccor 
towards  executing  the  changed  work  become  very  important. 


These  costs  should  be  tracked  separately.  There  is  a  FAH 
claiise  for  this  purpose  but  it  is  not  nor;nally  found  in  the 
NAVFAC  General  Provisions. 

3 .  POD  Policy 

The  POD  policy  regarding  change  orders  is  found 
paragraph  43.201  of  the  POP  Supplement  to  the  FAR^  where  it 
states  that  "procedures  are  necessary  to  ...  promote  the 
policy  of  forward  pricing  of  changes  when  feasible"  and  to 
"equitably  adjust  the  contract  in  a  single^  finals  and 
complete  supplemental  agreement."  Clearly,  a  bilateral  modi¬ 
fication  is  desirable  over  a  change  order. 

4 .  Navy  Policy 

The  Navy  policy  is  set  out  in  the  Navy  Acqu  i  3  i  t :  o;: 
Regulation  Supplement  (NARSUP)  at  paragraph  43.204(91)  as 
follows : 

No  modification  shall  be  issued  unless  it  is  sufficiently 
definitive  that  the  Contractor  is  willing  to  and  does 
obligate  the  contractor  to  total  performance  within  a 
stated  period  for  a  maximum  dollar  amount  which  bears  a 
reasonable  relationship  to  the  work  to  be  performed....  In 
addition  all  such  modifications  shall  contain  a  milestone 
schedule  which  culminates  in  a  mutually  agreed  date  upon 
which  def initization  will  occur.  {NARSUP,  43.204(91)} 

Putting  the  different  regulatory  pieces  together, 
agencies  above  the  NAVFAC  level  give  the  following  guidance 
on  the  use  of  change  orders: 

1)  Bilateral  is  better  than  unilateral,  generally. 

2)  If  unilateral  action  is  better  for  the  case  at  hand, 
then  do  it. 


3)  If  a  change  order  must  be  used,  it  should  contain  time 
and  cost  limits,  and  a  schedule  to  definitizo. 


A  different  concept 


3 1  ven 


of  change  orders  is 
the  draft  P-63  at  paragraph  43.207.  The  "last  resort" 
concept  is  dropped.  It  now  reads  that  "Contracting  Officers 
should  not  postpone  issuance  of  modifications  because  of 
failure  to  reach  agreement  (on  price  and  time).... The  letter 
of  direction  shall  fix  an  authorized  not  to  exceed  cost." 
The  not  to  exceed  requirement  is  given  with  the  recognition 
that  this  figure  might  not  "legally  limit  the  Government's 
liability  to  such  an  amount",  EFD  approval  is  still  required 
for  all  such  actions. 

E.  A3BCA  CASE 

Given  the  bare  framework  of  the  policy,  how  should 
change  orders  be  used  in  a  day-to-day,  working  environment? 
One  recent  case  in  the  ASBCA  highlights  an  instance  where 
the  ROICC's  unwillingness  to  issue  a  unilateral  change  order 
led  to  an  decision  against  the  Government.  On  contract 
Mo  2  47  4  -  3  3 -C-7 3 7 5  for  an  underground  tank  at  Coronado, 
California,  the  ROICC  requested  a  proposal  fror.i  t'ne  c^,i- 
tractor  for  a  change.  The  ROICC  then  entered  a  lengthy 
negotiation  requiring  the  contractor  to  resubmit  revised 
proposals.  The  Board  found  the  ROICC's  actions  improper 
because  a  change  order  was  not  issued.  The  following  text  is 
taken  from  the  decision,  and  the  philosophy  of  the  Board 
should  be  noted: 
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Tlie  record  reflects  that,  dee  to  a  c/:a;'.  je  io.  t:.^  Z?.'. 
r  e'^ula  t  i  ons ,  the  Government  decided  co  modify  the  contrico 
requirements  to  have  the  fuel  ct;ra3e  tanes  under3r._ni. 
Rather  than  issuing  a  change  order,  however,  rh.- 
Government  asked  the  appellant  for  a  cost  proposal  t: 
accomplish  the  revised  requirements.  Governmenr 
dissatisfaction  with  the  appellant's  estimate  led  it  to 
ask  the  appellant  for  revised  cost  proposals  and,  at  no 
time,  did  the  Government  issue  a  unilateral  contract  using 
its  own  estimate,  which  it  never  disclosed  to  appellant. 
By  its  actions  and  ommissions,  the  Government  delayed 
appellant's  performance  and  is  responsible  for  any 
increased  cost  which  appellant  can  establish  resulted  from 
that  delay. . . . 

While  it  has  been  held  that  the  costs  of  preparl,,g  j 


cost  proposal  for  a  change  is  not  tecoveral 
recovery  has  been  permitted  where  the  effort  “ 
th.e  Government  was  extrordinary .  .  .  .  In  the 
appellant's  effort  was  not  highly  complex 
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lature 
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the  protracted  period  of  time  over  wliich  appella.G 
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developing  proposals  in  the  absence  of  .i 
conclude  that  appellant  Is  entitled  to 
:s.  {M.Z.  McGeary  Co.;  lo-d; 
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By  having  failed 
modes,  i.e.  to  either 
unilateral  change  order. 


act  in  either  of  the  avail- 
settle  the  negotiation  or  issue 
the  Government  gave  the  contrac 
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entitlement  to  delay 


■3 r  ij S3  '5  3 

to  provoke 
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the  proposa 

costs.  Furthermore,  its  actions  were  so 
t!'ie  Board  into  granting  t'.'io  c-'ists  f 
1,  a  cost  rarely  given  to  contractors. 


The  Beard's  position  in  this  case  is  clear: 
change  orders  have  a  necessary  role  in  respensib 
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adriii  n  istratlon. 


G.  GKAMGE  ORDER  THEORY 

Having  established  this  necessity,  how  should  a  fiild 
RCICG  decide  when  it  is  correct  to  issue  a  change  order?  Tl.e 
fallowing  is.:ues  u;;d  factors  siioull  be  co;‘;slderel  e 
start  of  every  uliange,  having  first  defined  tiie  scope  of  tl.e 


langed  work  and  made  a  cost  estimate. 


What  is  the  advantage  in  IjLiuinj  a  unil.Tteral 


order?  Time  is  tn.e  oovisus  answer. 


A  contracting  officer 


can  mobilize  a  contractor  to  begin  work  on  a  change^  and 
avoid  a  government  delay  claim  during  negotioations . 
Responsibility  for  the  contract  documents  lies  with  the 
Government.  Time  spent  on  redesign  and  negotiation  for 
defective  specifications  is  chargeable  to  the  government. 
The  ability  to  shorten  this  time  is  gained  by  the  Changes 
clause.  Another  advantage  is  money  saved  by  promptly 
redirecting  a  contractor  away  from  work  which  is  in  error  sc 
that  costs  do  not  accumulate  on  undesireable  efforts.  In 
summary,  the  Change  Cxause  gives  the  Governmeiit  gre.it 
flexibility  if  used  correctly.  iCibinic  and  Mash,  p. 231, 231} 
2 .  Risk 

What  are  the  risks  of  a  change  order?  The  largest 
risk  is  the  possiblity  of  committing  a  contractor  to  work 
without  knowing  the  full  cost  of  the  work.  This  causes 
concern  for  funding,  which  may  be  insufficient  if  the 


Government  estimate  proves  to  be  too  low. 


For  e.xanip^e. 


consider  a  $1,000,000  job  whose  delay  costs  are  $353/'riay. 
A  dispute  arises  over  a  small  cliange  with  a  Govern.nient 
estimate  of  $5,000  and  contractor  proposal  is  $10,303  '.a 
clear  difference  of  100*3).  But  considering  that  a  two  week 
delay  for  negotiations  will  effectively  give  the  contractor 
the  extra  $5,000  in  impact  costs,  then  a  unilateral  change 
order  at  the  start  might  make  sense.  Negotiations  c<.>uid 
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The  cost 


while  the  work  goes  on. 
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or 
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design  change  estimated  to  cost  $250,000.  The  saine  iiwgazz 
costs  of  $5,000  for  two  weeks  of  negotiation  might  be  money 
well  spent  in  getting  a  chance  to  discuss  the  changed  work 
in  detail  with  the  contractor.  The  issue  here  is  not  simply 
large  versus  small;  it  is  to  consider  the  Government's  risk 
in  the  context  of  the  job  itself. 


I 


3 .  Risk  in  the  Estimate 

How  well  known  are  the  changed  costs?  Is  the 
Government  estimate  firm  or  soft?  The  estimating  risk  is 
defined  by  the  accuracy  of  the  government  estimate.  Some 
types  of  work  might  be  easily  estimated,  especially  if 
similar  work  iias  already  been  accomplished  by  this  con¬ 
tractor.  If  5,000  yards  of  fill  have  been  brought  in,  then 
the  cost  to  provide  an  additional  500  yards  carries  a  low 
estimating  risk  since  the  cost  is  predictable.  Switching 
from  block  construction  to  tilt-up  panels  is  a  quantum 
change  for  any  contractor,  and  the  cost  of  such  a  change 
could  not  be  known  with  certainty.  The  Government  e^timats 
should  not  be  treated  as  a  single  figure,  it  should  be 
developed  and  used  as  a  range  of  costs.  Make  a  point  to  know 
the  estimating  risk,  and  be  ready  to  compare  it  to  the  dela:^- 
risk. 

4 .  I.Ticact  on  Schedule 

What  is  the  impact  of  the  change  on  performance  and 
schedule?  Is  the  changed  work  on  or  near  the  critical  path? 


tomorrow  morning,  a  change  order  with  no  request  for 
proposal  can  be  correct.  Government  delays  can  be  costly, 
both  in  extended  overhead  costs  and  in  slow  delivery  of 
projects  to  the  customer.  The  cost  and  time  risks  of  delay 
should  be  weighed  against  the  cost  risk  of  the  change  order, 
oometimes  the  cost  risk  could  be  the  lesser  of  the  two 
evils.  The  impact  of  the  changed  work,  including  material 
lead  time  and  the  effect  on  the  job  schedule  should  he 
carefully  considered. 

5 .  Visibility  of  Chance  Costs 

Can  the  costs  of  the  changed  work  be  tracked  with 
certainty  after  issuance  of  the  change  order?  .ziccounting  in 
the  construction  industry  is  not  always  sophisticated.  The 
costs  incurred  on  the  changed  work  can  be  an  1  .nd  lea  t  i  on 
towards  a  fair  price  for  the  work.  Such  a  "total  cost" 
approach  has  serious  limitations,  but  actual  cost  behavior 


can  still  be  a  source  of  useful  information,  even  if 


costs  are  rejected  as  inefficient,  unnecessary,  or  unre¬ 
lated.  If  unilateral  changes  are  to  become  more  frequently 
used,  consideration  s!iould  be  given  to  a  requirement  for 
contractor  collection  of  related  costs.  Tho  lett-T  .£ 


direction  should  contain  such  a  requirement 


general  clause  is  used  the  changed  requirement  for  account¬ 
ing  could  turn  into  a  cost  item  since  it  was  not  ori^inall/ 


in  the  contract.  A  general  clause  to  requi 


tor  cnar.gecl  wcr'/i  should  be  considered  for  r 
contracts  . 

6 .  Notice  to  Proceed.  Not  to  Exceed 

What  is  the  impact  of  the  "notice  to  proceed,  not  to 
exceed"  (NTP,NTE)  requirement?  The  "Changes"  clause  does  not 
speak  to  contractor's  obligation  to  accept  a  not -to-exceed 
figure.  The  legal  obligation  for  a  contractor  to  jbserve 
the  figure  is  uncertain  at  best.  Cibinic  and  Nash  address 
the  issue: 

The  most  troublesome  technique  used  to  modify  the  change 
order  wiitrn  agreement  cannot  be  reached  on  the  price  i^  ti.^ 


separ ac 1  on 
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issuance 
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that  the  price  of  the  change  is  "not  to  exceed"  a  stated 
dollar  a;riount.  In  some  cases,  such  a  f'lriii  contains  a 
signature  line  for  the  contractor  to  execute  without  anp’ 
description  of  the  import  of  that  signature  or  with  a 
notation  that  it  is  an  "acknowledgement"  or  some  other 
vague  description.  Some  contractors  have  dealt  with  this 
type  of  form  by  adding  clarifying  language  and  returning 
the  form  to  the  contracting  officer.  Such  a  statement 
might  read: 


The  signature  of  this  contractor  signifies  only  that 
receipt  of  tliis  change  ordtrr  is  acknowledged.  Tht 
contractor  will  proceed  with  the  work  as  changed  with 
the  understanding  that  an  equitable  adjustment  will  be 
negotiated  pursuant  to  the  Changes  clause  of  the 
contract. 

Such  language  should  indicate  that  there  is  no  acceptance 
of  the  "not  to  exceed"  price.  Other  contractors  'cave 
regused  to  execute  the  form  but  have  proceeded  with  the 
work.  {Cibinic  and  Nash,  p.  303} 
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exceed"  language  may  be  a  futi 1 


t- 


e  e  t  r  ! 


;  a  a 
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EFD  approval  requirement?  The  advantage  is  control;  the  E?? 
can  insure  that  field  personnel  do  not  misuse  a  tool  which 
can  alienate  contractors  and  incur  unforeseen  costs.  The 
disadvantage  is  that  the  time  spent  administratively  proces¬ 
sing  the  request  for  a  change  order  can  defeat  the  purpose 
of  the  clause.  Returning  to  the  earlier  example,  if  the  E7D 
takes  tw-'  •  seks  to  approve  the  request,  then  the  benefit  of 
the  unilateral  is  defeated.  Cons  ider  a  t  i  on  should  be  give:'  t  :■ 
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:hange  unilaterally  should  stay  at  ti;-  ZFC 
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In  summary,  what  role  should  the  change  order  lioue 


in  future  NAVFAC  contracts?  A  larger  r..l 


.1  i.'  _  ^  di  i :  “  J  o  z-  •.(  / 


The  concept  of  chan^^e  orcer^  ac  a  Inc: 

S.*  i.  p  “  .fc  X  -  4  -1  I  i  =••  i  i  •_  it  '•  *  *»l  .k  i  1  w  _  n  ^ 


t  :>  ....a*.,  j.ca:'; 


a  Ci  j  '  1 


.n  actl'in  th-;  ctre'v^th  pr 


r\wa e  0  ti  d/ 


«-r 


M 


m 


m 


APPENDIX  D 


WEATHER  DELAYS 


Weather  has  an  undeniable  effect  on  construction,  and 


disputes  involving  weather  are  numerous.  The  reasons  f< 


this  are  not  hard  to  understand.  Weather,  while  somewha': 


:able  and  predictable  over  long  periods  of  time,  ver;.-- 


unpredictable  in  the  short  run.  Who  could  gues. 


would  rain  two  weeks  straight  starting  the  very  day  roofing 


was  *0  0  oegin? 


Contractors  do  not  control  the  weather. 


'  r’  *♦  *  y 


eclaim  time  lost  to  weather  is 


must  also  be  understood  that  weather 


part  of  which  the  contractor  has  accepted  by  signing  the 


contract.  Bad  weather  may,  or  may  not,  entitle  hi.m  to  a 


time  extention. 


t’nf ortunately,  weather  also  seem; 
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for  some  contractors  simply  because  they  are 


uhedul- 


Weather  is  a  benign  sort  of  cloim; 


attack  the  Government  directly,  and  a  contractor  may  atte.-igrt 


to  claim  weather  delay  for  lack  of  a  better  claim. 


Even  though  t.he  weather  clause  is  short  and  relatively 


clear,  a  large  number  of  weather  claims  still  come  befo; 


;he  Armed  Services  Boari  of  Co:;tract  Appeal  (ASBCA;. 


, ... ^  T  : 


i peaces  tna ; 


have  some  lack  o£ 


V. 


: 


Government^  or  botli, 
ing  the  clause.  This  fact 
take  a  closer  look  at  weather 


understanding  regarl- 
provides  sufficient  reason  to 
delays . 


A.  THE  FAR  CLAUSE 

The  contract  clause  which  allows  time  extension  for 
weather  delays  is  the  "Default”  clause.  The  clause  reads: 

(b)  The  Contractor’s  right  to  proceed  shall  not  be 
terminated  nor  the  contractor  charged  with  damages  under 
this  clause^  if~ 

(1)  The  delay  in  cnm^^  let ing  the  work  arises  from 
unforeseeable  causes  beyond  tlie  control  of  and  without  the 
fault  or  negligence  of  the  Contractor.  Examples  of  such 
cause  include...  (x)  unusually  severe  weather.  iFAR, 
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concerning  the  review  and  resolution  of  weather  clalu.s 


specific  direction  is  found  in  the  FAR,  DFAR  or  NAR3U?  which 
tells  the  field  level  contract  administrator  how  to  set  up 
the  Government  position  on  these  claims.  Other  sources 
available,  such  as  the  AFIT  and  ALMC  courses,  do  not  address 
weather  delays  sin.ce  the  issue  is  less  important  in  a 
manuf  actur  ing  environment  than  it  is  to  construction.  A:'3C.\ 
cases  provide  a  good  explanation. 

B.  ASBCA  CASES 


The  following  cases  deal  with  weather  claims  decided  by 


the  AS 

3CA. 

As  a 

group  the  decisions  begin 

to  d e  f  i  n. e  t ! e 

boundar 
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which  the  Cover nmer.t  an.d 

the  contractor 

should  act.  A  summary  of  theory  follows  the  cases. 
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The  contractor  "is  entitled  to  an  extension  o£  time  £or 
delays  caused  by  unusually  severe  weather."  Citing  Allied 
Contractors,  Inc,  (IBCA,  1962,  3501),  the  Board  recalled: 

It  is  well  settled  that  the  terms  'unusually  severe' 
does  not  include  any  and  all  weather  which  prevents  work 
under  the  contract.  The  phrase  means  only  that  weather 
usually  encountered  or  reasonably  expected  in  the  par¬ 
ticular  locality  during  the  time  of  year  involved. 

A  contractor  can  obtain  relief  under  the  Default  clause 
upon  a  showing  that  performance  was  hampered  by  unusually 
severe  weather ....  Unusual  weather  is  by  its  very  nature 
weather  which  could  not  have  been  foreseen. 


Citing  Kirby  Waterproofing,  Inc., 
the  Board  continued: 


(GSBCA,  63-2,  7207) 


Thus,  before  we  can  determine  if  there  occurred 
unusually  severe  weather  we  must  first  determine  what  it 
would  have  been  reasonable  for  Appellant  to  foresee.  The 
n.:r.mal  way  of  ascertaining  this  is  by  comparison  witi. 


Foreseeability,  in  our  opinion,  is  not  always 
measureable  in  a  strict  formulaic  sense  by  subtracting 
foreseeable  delays  from  actual  delays.  A  contractor  may 
be  actually  delayed  beyond  statistical  limits  if  for 
instance,  all  the  rain  in  a  given  period  falls  during 
normal  working  hours  or  its  sequence  and  concentration  are 
such  that  muddy  conditions  ate  prolonged.  Conversely,  if 
all  of  the  rain  falls  on  weekends  or  after  working  hours, 
rainfall  outside  statistical  limits  may  result  in  no 
de lay . 

2.  Pacific  Western  Construction  t  ^  ''  ^ 


In  order  to  establish  that  the  delays  ifor  weather) 
it  encountered  were  excuseable,  it  is  not  sufficient  for 
appellant  to  establish  that  the  weather  conditions...  were 
unusually  severe.  There  must  also  be  proof  that  these 
conditions  prevented  contract  performance. 

The  effect  of  the  weather  and  not  the  weather  per  se 
is  the  key  to  relief. 

3 .  Sxcava t i on-Constr uct i on , I nc .  ;  36-2;  13,747. 

In  a  case  where  several  Government  delays  exter.ded 
the  duration  of  the  job,  and  unusually  severe  weather 
occurred  during  the  extention  period,  the  Board  stated: 


the  contractor  claims  entitlement  to  a  price  adjustment 
for  seven  days  of  extended  performance  due  to  the  net 
effect  or  unusally  severe  weather  during  December,  1975, 
and  January  and  February,  1377.  The  basis  for  this  claim 
is  the  asserted  fact  that  (the  contractor)  would  have 
completed  the  contract  work  before  encountering  the  un¬ 
usually  severe  weather  if  the  (Government)  had  not  earlier 
delayed  (the  contractor's)  performance. 

A  price  adjustment  was  denied  for  delays....  The  board 
did  grant  a  seven  day  time  extension.  The  contractor 
contended  that  a  price  adjustment  was  appropriate  here 
because  the  changes,  for  which  the  government  was  respon¬ 
sible,  cause  him  to  be  exposed  to  the  weather.,..  There 
was  no  contractual  or  legal  basis  for  allowing  a  separate 
price  increase  in  addition  to  whatever  adjustments  might 
apply  to  the  underlying  delaying  events. 


Col i s eum  Construction,  Inc.; 


Quoting  the  Board: 


13,357 


Appellant  here  contends  that  there  was  an  unusually 
large  amount  of  rainfall  during  the  performance  period  of 
this  contract,  amounting  to  a  differing  site  condition  for 
which  appellant  is  entitled  to  an  equitable  adjustment. 

However,  we  hold  that  this  does  not  constitute  a 
differing  site  condition,  because  rain  is  not  the  sort  of 
"physical  condition  at  the  site"  which  is  contemplated  by 
the  Differing  Site  Conditions  clause.  Weather  is  not  a 
risk  which  is  shifted  to  the  Government  via  that  clause. 

Turnkey  Enterprises...  where  the  Court  stated  that 
weather  conditions  were  considered  to  be  acts  of  God  and 
that  neither  party  is  liable  to  the  other  for  costs  re¬ 
sulting  solely  from  acts  of  God. 

5 .  H.B.  Mac;  86-3;  19,145. 

This  contract  contained  a  clause  which  specified  the 
number  of  bad  weather  days  which  could  be  expected.  When 
the  actual  number  of  days  exceeded  the  given  number,  the 
Government  allowed  a  time  extention  for  the  additional  days. 

The  contractor  claimed  that,  since  the  number  was  spec¬ 
ified,  the  additional  days  constituted  a  change  and  that 
cost  was  due  as  well  as  time.  The  Board  held  that  weather 
delays  entitled  the  contractor  to  a  time  extention  only,  not 
monetary  relief. 


5  .  Preston-Brady  Co.,  Ir.c;  36--;  -9,--'. 

Citing  Essential  Construction  Co.  (73-2,  13,314)  the 
Board  gave  the  elements  needed  to  grant  a  weather  related 
time  extensions; 

(1)  There  must  be  identification  of  the  work  controlling 
the  overall  completion  of  the  contract; 

(2)  It  must  be  established  that  this  controlling  work  was 
delayed  by  the  weather;  and 

(3)  It  must  be  established  that  the  weather  was 
unforeseeable,  i.e.,  unusually  severe. 

Here  the  contractor  demonstrated  more  than  normal 
rainfall  for  the  period,  but  when  the  work  in  question  took 
only  9  days  to  complete  versus  the  10  days  originally  sched¬ 
uled,  the  Board  concluded  that  no  damage  had  occurred  as  a 
result  of  the  ’’unusually  severe”  weather.  The  Board  denied 
the  contractor's  claim. 

7 .  American  Combustion;  36-3;  19.296. 

The  contract  included  excavation  work  for  which  shoring 
and  dewatering  was  required.  After  a  considerable  rainfall 
the  dewatering  pump  clogged  and  the  excavation  flooded  and 
caved  in.  The  contractor  claimed  that  the  severe  rainfall 
caused  the  event.  The  Government  argued  that  the  pump  was 
undersized  and  that  the  shoring  boards  were  spaced  too  far 
apart  allowing  material  to  pass  t.hroug.h  between  them  into 
the  pit. 

The  Board  found  the  Government's  position  convincing, 
based  on  the  inspector's  testimony  that  he  had  warned  the 
contractor  before  the  rainfall  that  the  equipment  was 
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inadequate  and  tliat  problems  could  be  expected.  No  weather 


delay  was  four.d 


8 .  D.L.  Muns  Engineering  and  Building  Contractors; 

87-2;  19.709. 

Long  readings  of  legal  cases  can  be  tedious,  but 
occassionally  there  is  levity.  Quoting  the  Board: 

Argument  IV  concerns  the  provision  in  the  contract 
regarding  time  extensions  for  unusually  severe  weather. 
Appellant  argues  that  this  provision  is  ambiguous,  and 
therefore  should  be  construed  against  the  Government. 
While  this  is  a  novel  arguement,  it  is  without  merit.  The 
provision  concerning  extensions  of  time  for  ususually 
severe  weather,  a  time-honored  clause,  is  clear  and 
unequivocal.  There  is  no  ambiguity;  consequently,  there 
is  no  ambiguous  provision  to  adversely  construe. 


C.  WEATHER  DELAY  THEORY 

In  view  of  the  above  cases  it  is  possible  to  set  down 
some  guidelines  for  resolving  a  request  for  weather  delay. 

First,  to  repeat  the  fundamental  elements: 

(1)  Weather  delays  are  correctly  processed  under  the 
''Default"  clause. 

(2)  Weather  delay  entitles  a  contractor  to  a  t  i  .-.le 
extension  only;  monetary  relief  or  compensation  can 
not  be  granted  under  this  clause. 

(3)  The  effect  of  the  weather  on  the  work  is  the  key, 
not  simply  days  of  rain  versus  a  historical  average. 

In  any  weather  delay  claim,  the  days  on  which  the 
unusually  severe  weather  occurred  should  be  matched,  day 
for  day,  against  the  contractor's  schedule.  The  main 
thought  while  doing  this  is  to  find  what  impact,  if  any,  the 
unusually  severe  weather  had  on  the  job.  The  contractor's 
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schedule  can  be  acceptable  evidence  of  what  would  have 
occurred  unless  the  contractor  is  way  off  schedule,  ren¬ 
dering  the  schedule  inaccurate.  Activity  durations  can 
still  be  taken  from  such  a  schedule.  Daily  inspection 
reports,  contractor  reports,  inspector's  dairies,  and  the 
like  also  provide  good  evidence  of  how  the  work  was  impacted 
by  weather.  The  object  is  to  define  the  impact  of  the 
unusually  severe  weather  on  the  job.  Many  forms  used  in 
ROICC  offices  simply  indicate  "rain"  regar'^i  ass  of  when  it 
occurred.  The  time  and  duration  of  the  severe  weather  is 
important  and  should  be  recorded  daily  and  accurately. 

Consider  carefully  what  activity  was  goin.g  on  at  tiv-- 
time  the  severe  weather  occurred.  Did  the  weather  actually 
stop  or  slow  down  work?  What  work?  How  long  did  the  delay 
last?  Did  any  work  continue?  Was  the  delayed  work  on  the 
critical  path?  If  the  work  delayed  was  not  critical  to 
timely  completion  of  the  overall  job  then  a  time  extension 
is  not  due.  Did  one  day  of  severe  weather  render  the  site 
unworkable  for  longer  than  one  day?  For  e:<ainpl<^,  if  a  day 
of  rain  is  found  to  be  in  excess  of  what  could  normally  be 
expected,  and  if  that  day  of  rain  bogged  down  the  fill  site 
fur  three  more  days  before  it  dried  out,  then  the  one  rain 
day  caused  the  contractor  a  four  day  delay.  In  another 
example,  just  because  it  rains  14  days  in  March  versus  a 
historical  average  of  10  days  does  not  entitle  .a  c>,n  t  r  a  c  t  a  r 
to  extra  time  if  he  had  already  moved  insld-^  to  work. 
Consider  the  effect  of  the  weather. 


average 
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what  ;iiakeb  up  "unusually  severe  weather".  Ten  years  of  lata 
for  the  jobsite  locatiun  is  safely  adequate.  Five  years 
will  support  most  cases  if  ten  years  are  not  available.  The 
weather  data  should  be  relavent  to  the  jobsite.  Small 
distances  in  coastal  environments  can  result  i.n 
significantly  different  weather  patterns;  use  the  best  data 
available.  Weather  data  for  any  ROICC  office  sh.ould  be 
uialntained  continuously  in  anticipation  of  weather  claims. 
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a  contractor's  request  for  v^eati.er  delay: 


;i)  Know  what  weather  occurred,  and  when. 

12)  Was  the  weather  "unusually  severe"  (Did  it  exceed 
what  was  foreseeable  based  on  historical  data?) 

(3)  What  work  activities  were  affected  by  the  unusually 
severe  weather  and  for  how  long? 

'.-3,'  Did  the  unusually  severe  weather  cause  the  overall 
job  to  be  delayed? 


If  the  answers  to  the  above  questions  are  understood  a;*.d 
well  documented  then  a  fair  determination  can  be  made  of  !■.  :w 
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price  are  not  due  the  contractor 


for  weather  delays 
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APPENDIX  E 


EXTENDED  OVERHEAD 


Extended  overhead  on  construction  contracts  is  a 
controversial  issue.  Numerous  cases  argue  the  various 
aspects,  but  the  decisions  are  far  from  consistent.  Little 
guidance  is  available  on  the  issue,  and  what  guidance  is 
available  does  not  cover  all  of  the  different  sides  of  the 


issue-. 


A.  AVAILABLE  GUIDANCE 


1 .  FAR  Guidance 


The  concepts  of  extended  overhead  or  unabsorbed  overh.eac 
are  not  addressed  in  the  FAR.  The  general  definitions  of 
indirect  cost  pools,  allocation,  and  G&A  theory  appear  at 
31.105.  Indirect  cost  allocation  and  the  relation  to  the 
base  are  found  at  31.203.  The  appropriate  period  to  be  used 
is  also  found  there. 

2 .  DFARS  Guidance 

No  information  is  present  on  the  subject. 

3 .  NARSUP  Guidance 

No  information  is  present  on  the  subject. 

4 .  NAVFAC  P-68 

The  February  1985  version  of  the  P-68  contains  a  brief 
explanation  of  field  and  home  office  overhead  at  5-304. 5  (d). 
The  concept  of  a  percentage  a  1 loca t ion  of  the  indirect  cost 
pool  over  the  direct  cost  base  is  taught  there,  and  has  been 
read  and  followed  for  many  years.  The  explanation  and 


example  given  undoubtedly  shaped  tne  concept  ror  a  great 
many  NA^/FAC  personnel.  The  alternate  procedure  of  using  11 
of  total  cost  as  home  office  overhead  reinforces  the 
concept . 

The  proposed  version  of  the  P-68  in  FAR  format  has 
dropped  the  explanation  of  field  and  home  office  overhead. 
The  example  is  also  deleted.  The  cautionary  words  have  been 


added  that  the  3"%  formula  should  only  be  used  where  the 
value  of  construction  and  time  are  proportionate  to  each 
other.  This  is  true,  but  no  explanation  is  given  as  to  why 
or  how  to  act  if  this  is  not  the  case. 

5.  MFCTC  "Contract  Mod  i  f  icat  i  oiis  "  Course 
The  course  notes  mention  unabsorbed  overhead  ip. Ill 
C-1,  1  of  4)  in  relation  to  impact  costs  but  the  term  is  not 
explained.  While  the  direct  cost  impact  of  labor  ineffi- 

ciejicy  and  materials,  both  are  explained,  the  indirect 
impact  costs  are  not  covered.  The  course  does  present  the 
Eichleay  formula  in  class. 


6 .  NFCTC  "Construction  Contract  Administration  And 
Management"  Course 


A  definition  of  extended  overhead  is  provided  (p.2337- 
4  of  7)  as  follows; 


Imprecisely  used  terminology  which  attempts  to  quantify 
contractor's  idled  managerial  costs  for  keeping  the  job  or 
operations  open  during  compensable  delay  periods  when  full 


production  was  not  available.  Should  not  include 


direct  resource  costs  which  are  compensated  separately  bi;t 
does  include  contractor's  overheads  and  related  expenses 
not  borne  by  direct  work  activity. 


In  short,  there  is  no  clear  explctnatiun  of  extender 
overhead  in  the  normal  literature  available  to  NAVFAC 
field  personnel. 

B.  BOARD  OF  CONTRACT  APPEALS  CASES 

1 ,  Dawson  Construction  Co..  Inc.;  79-2;  13,988. 

The  General  Services  Board  of  Contract  Appeal  (GSBCA) 
awarded  the  contractor  Eichleay-type  extended  overhead  for  a 
six  day  delay  early  in  the  contract.  The  Government 
attempted  to  quantify  the  direct  costs  during  the 
suspension  and  allocate  the  indirect  costs  accordingly.  The 
Board,  noting  that  the  Government's  calculatioii  aid  not  take 
into  account  the  duration  of  the  delay,  held  with  the 
contractor  . 

The  Board  lamented,  at  p. 68, 635,  that  a  contract 
provision  to  regulate  behavior  of  overhead  in  the  event  of  a 
delay  was  absent.  In  the  absence  of  a  clause,  the  Board  had 
to  decide  the  case  as  equitably  as  possible  based  or.  the 
record  in  front  of  it. 

2 .  Excavat ion-Constructon,  Inc.;82-1;  15,770. 

The  Board  distinguishes  at  p.  78,068  the  clear 
differences  between  suspensions  and  changes.  A  change, 
especially  an  additive  one,  has  a  direct  cost  associated 
with  it  which  will  absorb  a  reasonable  amount  of  overhead.  A 
suspension  will  have  no  direct  cost,  or  very  minor  direct 
cost,  and  will  be  uanable  to  absorb  overhead  in  the  usual 
fashion.  This  is  the  problem  which  sends  the  Boards  in 


search  of  a  formula  which  is  a  function  of  time.  They  feel 
that  the  duration  of  delay  must  be  related  in  some  way  zo 
the  amount  of  compensation  given.  The  Eichleay  formula, 
while  not  perfect,  is  what  the  Board  chose  here. 

3 .  Excavation-Construction.  Inc.:  83-1;  16,293. 

A  claim  for  extended  home  office  overhead  costs  cannot 
involve  breach  of  contract  because  the  delays,  and  the 
compensation,  are  foreseen  by  the  "Suspension  of  Work" 
clause.  The  simple  act  of  claiming  an  Eichleay-type  formula 
was  insufficient  to  prove  entitlement. 

4 .  G  &  S  Construction.  Inc.;  86-1;  18,740, 

Constructive  suspensions  are  treated  the  same  as  ordered 

ones.  The  contractor  has  the  duty  to  minimze  costs  during  a 
suspension . 

5 .  George  Hvman  Construction  Co..  Inc.;  85-1:  17,847. 

This  case  is  typical  of  the  Army  Corps  of  Engineers 

Board  or  Contract  Appeal's  (ENG  BCA)  support  of  Eichleay 
typo  formulas.  Here  the  Eichleay  formula  is  referred  to  as  a 
"tested  and  long  judicially-approved  method".  (p.  39,354) 

The  ENG  BCA  felt  that  any  delay  increases  the  overhead 
chargeable  to  a  job  because  of  the  longer  engagement. 
Further,  all  overhead  must  be  absorbed  by  the  totality  of 
the  work.  Lastly,  by  obtaining  other  work  the  overhead 


allocation  will  decrease  on  the  balance  of  the  exist 


Hers  the  veterans  Admi n i stra 1 1 on  Board  ,  r 

that  delays  which  tie  up  a  contractor's  bonding  capacit;^^ 
thus  prevent  him  from  pursuing  other  work  is  sufficient 
prove  injury  and  therefore  entitlement. 

7 .  Capital  Electric  Company;  33-2;  15.543. 

This  is  a  landmark  case  on  e:<tended  overhead. 
Appendix  F  for  a  discussion  of  the  original  GSBCA  case, 
also  the  Court  of  Appeals,  729  F  .2d  743,  (1934;  for 

ruling  which  overturned  the  GSBCA  and  awarded  Sichlea;^' 
the  contractor. 


3 .  Rlcwav.  Inc.;  3^-2;  1'^.341. 

In  a  post-capital  Electric  case  the  ASECA  again  de 
an  Eichleay-type  formula,  saying  that  its  use  is 
automatic  and  that  damage  must  be  proved. 

C.  EXTENDED  OVERHEAD  THEORY 

1 .  Overhead  and  ind'-^ect  C'st  Bp'-ia-zLor 
In  order  to  discuss  "extended”  overh.ead  it  i-  f 
necessary  to  understand  "normal"  overhead.  Direct  costs 
those  which  can  easily  be  identified  with  a  partici.ilar 
I.'idirect  costs  are  those  which  cannot  be  identified  to 
specific  job.  Home  office  overhead  is  such  an  indi 
cost.  Home  office  overhead  normally  Includes  the  salar 
the  president,  secretaries,  bookeepers,  draftsmen  and  o 
employees  who  do  not  work  on  any  jobsite.  It  also  'incl 
such  costs  as  office  rent  or  depreciation,  office  utilit 
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vehicle  costs,  insurance,  office  supplies, 
tion  and  similar  costs.  Field  overhead  is  normally 
uded  because  field  costs  are  dedicated  to  a  specific 
obs  . 

ual  accounting  requires  that  all  costs  be  matched  as 
■ •  le  ■ •  • 


Overhead.  (Coombs,  p.257  )  (Usry  p.l44).  Total  oost 
is  a  common  base  £or  distribution  of  home  office  overhead 
(Coombs,  256).  Here  the  indirect  costs  are  divided  and 
assigned  as  a  direct  relation  to  the  total  direct  costs  for 
the  work.  This  is  similar  to  the  method  explained  in  the 
existing  P-63  and  is  in  common  use  in  the  construction 
industry  because  of  its  simplicity. 

Consider  an  example  of  home  office  overhead  allocation 
involving  the  rent  for  the  contractor's  building.  The  rent 
must  be  allocated,  or  charged  off,  against  the  work  done  in 
that  accounting  period.  The  rent  did  not  contribute  directly 
to  the  jobs  in  the  field.  A  base  must  be  chosen  which  will 
fairly  distribute  the  rent  costs  to  the  various  job  orders. 
Contract  size  is  one  base,  and  the  contract  price  could 
represent  size.  Allocation  would  be  computed  as  follows: 

Job  A  Price 

. . .  . .  X  Rent  Cost  =  Rent  Allocated 

Total  of  All  to  Job  A 

Contract  Prices 

Direct  labor  hours  could  also  be  used  as  a  base.  In  that 
case  the  formula  would  be: 

Direct  Labor  Hours  (Job  A)  Rent  Allocated 

-  X  Rent  Cost  =  To  Job  A 

Total  Direct  Labor  Hours 
for  All  Jobs 


Both  of  the  above  formulas  use  a  percentage  method  of 
allocation.  A  different  method  of  allocation  uses  a  daily 
rate  formula.  This  method  starts  similar  to  the  above 
formulas,  but  then  divides  the  allocated  amount  by  the 
length  of  the  job,  as  seen  below: 

Rent  Allocated  to  Job  A 

=  Rent  Allocated  to  Job  A 
Job  Length  in  Days  Per  Day 

If  the  Government  delayed  the  contractor  for  ten  days,  tlie;! 
the  daily  rate  would  be  multiplied  by  ten.  The  rent  charged 
to  the  job  is  now  a  function  of  job  duration. 

A  direct  cost  base  allocation  of  indirect  costs  does  noc 
always  assign  costs  equitably.  During  a  suspension  of  work 
home  office  costs  continue  at  a  relatively  fi,xed  rate. 
Since  the  direct  costs  for  the  suspended  job  are  zero  during 
the  suspension,  then  the  home  office  overhead  assigned  by 
any  percentage  method  will  yield  zero.  Similarly,  if  only 
minor  direct  costs  are  incurred  in  a  Government  caused 
delay,  then  the  home  office  overhead  absorbed  will  be  small. 
Since  the  home  office  costs  are  relatively  constant  over 
time.  the  application  of  the  standard  percentage  markup  may 
not  fairly  compensate  the  contractor  for  the  delay. 

An  alternative  method  of  allocating  home  office  overhead 
is  through  the  dally  rate  formula.  The  daily  rates,  of  which 
Eichleay  is  the  best  known,  allocate  the  home  office  costs 
over  time  as  seen  in  the  formula. 


The  outcome  or  a  daily  rate  formula 


a  contract  administrator  who  is  used  to  the  direct  cost 
method.  For  example,  if  the  issuance  of  a  small  change  for 
$5000  delays  a  contractor  for  60  days,  the  "normal"  direct 
cost  allocation  of  home  office  overhead  might  be  3%  of 
$5000,  or  $150.  If  the  contractor's  daily  rate  were 
computed  it  might  easily  result  in  $100  per  day.  $100  per 
day  times  60  days  of  delay  is  $6000,  more  than  the  cost  of 
the  change  itself.  Since  construction  contract  administra¬ 
tors  normally  work  with  fixed  price,  sealed  bid  contracts 
they  have  no  access  to  the  contractor's  home  office  cost 
structure.  Consequently  the  daily  rate  calculation  cai';  co.i'.e 
as  a  surprise  to  the  unwary. 

2 .  BCA  Decisions  and  Extended  Overhead  Theory 
The  BCA  decisions  regarding  extended  overhead  are 
numerous  and  confusing.  The  Boards  have  plunged  headlong 
into  the  issue  in  search  of  a  clear  answer  and  found  none. 
The  reason  for  this  is,  perhaps,  that  the  very  nature  of 
overhead  allocation  is  arbitrary.  Arbitrary  is  good  enough 
for  accountants  and  bookkeepers,  but  when  a  Board  is  dealing 
with  legal  damages  it  must  ask  for  more  specific  proof  of 
what  occurred  in  the  case  at  hand.  There  is  no  single 
formula  which  can  be  applied  indiscriminately  across  many 
cases  and  give  the  right  answer  for  all.  Such  a  formula 
does  not  exist. 
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Rather  than  go  in  search  of  a  formula,  it  is  beccer 


review  the  cases  and  the  issues  involved,  and  search 


the  underlying  principles  and  how  they  have  been  applied 


3.  The  Causes  of  Extended  Overhead 


Government  delay  Is  the  starting  point  for  extended 


overhead.  The  "Suspension  of  Work"  clause  grants  the 


Government  the  right  to  suspend  or  delay  the  contractor 


The  cause  of  extended  overhead  is  simply  Government  delay  or 


suspension  of  work.  All  of  the  following  can  be  causes: 


a.  Slow  submittal  reviews. 


b.  Slow  responses  to  contractor  requests  for  direc¬ 
tion  or  clarification. 


c.  Slow  issuance  of  changes,  even  if  the  cost  of  the 
change  is  agreed  on. 


d.  Design  errors  which  require  redesign, 


e.  Late  delivery  of  the  facility  (renovation) 


f.  Late  delivery  of  Government  furnished  property  or 
equipment . 


In  an  area  as  clouded  as  extended  overhead,  the  best 


iolution  is  avoidance. 


4 .  Elements  of  Proo f 


The  contractor  must  prove  both  entitlement  and  quantum. 


In  order  to  prove  entitlement  to  an  adjustment  he  must  prove 


that : 


a.  The  Government  delayed  or  suspended  the  work. 
Constructive  delay  through  inaction  is  treated  the 
same  as  a  delay  order. 


b.  The  delay  must  be  solely  due  to  the  Government 
Concurrent  delays  do  not  count. 


c.  The  delay  must  have  caused  the  contractor  to  incur 
costs  he  would  not  have  otherwise.  The  costs  can 
include  labor,  material,  equipment,  inefficiency 
or  overhead. 

Once  entitlement  to  a  certain  number  of  compensable. 
Government-caused  delay  days  is  established,  then  the  Board 
must  fix  an  amount  for  the  adjustment.  It  is  here  that  the 
difficulty  arises.  The  Government  will  normally  argue  for  a 
percentage  rate  while  the  contractor  will  claim  a  daily  rate 
formula  such  as  Eichleay. 

'^he  original  Eichleay  case  involved  a  contractor  whose 
entire  capacity  was  devoted  largely  to  the  jobs  on  which  the 
delays  occurred.  The  delays  were  long,  roughly  the  length 
of  the  contract  itself.  For  this  circumstance  the  B^ard 
upheld  Eichleay's  formula.  In  general,  for  this  type  case 
involving  long  work  stoppages  where  the  job  is  a  major  part 
of  the  contractor's  business  base,  the  Eichleay  for.mula 
closely  approximates  reality  and  stands  a  good  chance  of 
being  upheld. 

Less  clear  is  the  situation  where  a  short  delay  occurs, 
or  where  the  delayed  work  is  small  in  relation  to  the  size 
of  the  contractor.  Small  jobs  can  be  easier  to  obtain 
quickly.  When  it  is  unlikely  that  the  contractor's  bonding 
capacity  is  a  limiting  factor.  It  becomes  harder  to  prove 
damage.  It  has  been  done,  however.  In  Excavation-Construc¬ 
tion,  Inc.  the  contractor  was  awarded  Eichleay  extended 
overhead  on  a  six  day  suspension.  In  Dawson  Construction  an 
Eichleay  type  formula  was  upheld  on  a  fourteen  day  delay. 


The  contractor  has  the  burden  ot  proof;  I'le  must  prove 
his  claim.  This  has  been  done  successfully  by  provitn^'  that 
it  wos  impossible  or  impractical  to  obtain  other  work  to 
substitute  for  the  delayed  work.  This  difficulty  can  exist 
because  the  contractor  is  at  the  limit  of  his  bonding 
capacity.  Capital  Electric  is  such  a  case.  Another  reason 
is  because  the  Government  holds  the  contractor  on  the  job 
and  insists  that  work  will  begin  again  "soon".  A  third 
reasoii  could  be  where  the  staffing  or  equipment  is  peculiar 
to  the  job  and  cannot  be  reemployed  easily.  If,  for 
example,  a  job  at  Adak,  Alaska  is  delayed  it  is  unlikely 
that  a  contractor  could  rapidly  redeploy  .lis  workforce. 

Once  the  contractor  has  proven  that  he  was  delayed  and 

damaged,  the  access  to  the  Eichleay  formula  becomes  easier. 

The  Boards  have  held,  somewhat  repeatedly,  that: 

A  claimant  need  not  prove  his  damages  with  certainty  or 
mathematical  exactitude.  It  is  sufficient  that  he 
furnishes  the  court  with  a  reasonable  basis  for 
computation,  even  though  the  result  is  only  approximate 
{George  Hyman  Construction  Co.,  citing  Wunderlich] 

T!ic  Zlchleay  formula  has  been  accepted  as  a  good 

approximation.  Since,  as  already  noted,  construction 

contractors  have  relatively  primitive  bookkeeping  systems 

(as  compared  to  manufacturing)  and  since  any  allocation  of 

overhead  is  somewhat  arbitrary,  the  Boards  seem  little 

inclined  to  push  for  ezactness  beyond  what  Eichleay 

provides.  In  G&S  Construction,  the  Board  commented  of  the 

Eichleay  formula  for  allocating  home  office  overhead: 


It  raay  not  be  the  only  possible  method  of  doing  so,  but 
it  is  a  tested  and  long  Judically-approved  method  ... Whi 1 e 
precedent  is  certainly  for  consideration,  more 
fundamentally,  we  believe,  Eichleay  should  be  affirmed 
because  it  is  a  rational,  workable  and  fair  way  to 
approach  a  somewhat  difficult  conceptual  problem...  {GiS} 

5 .  Problems  in  the  Theory 

In  Capital  Electric  Company  the  Board  touches  on  an 
interesting  argument,  in  essence  that  if: 

a.  the  work,  including  the  delay,  all  occurs  in  a 
single  accounting  period,  and 

b.  the  contractor  is  not  otherwise  damaged, 

Lhon  underabsorbed  overhead  cannot  exist.  It  further  argues 
that  even  if  the  delay  crosses  an  accounting  period,  any 
underabsorption  of  overhead  in  the  first  period  will  be 
balanced  by  an  overabsorption  in  the  latter  period.  This 
argument  was  overshadowed  in  Capital  Electric  because  the 
testimony  proved  to  the  Court  of  Appeals  that  the  contractor 
had  been  damaged  since  his  bonding  limits  prevented  pursuit 
of  other  work.  Further,  the  parties  had  stipulated 
"compensible"  delay,  so  the  Board's  arguments  against 
entitlement  were  in  vain. 

Figure  I  attempts  to  illustrate  this  point.  In  the  top 
diagram,  a  contractor  is  assumed  to  have  his  crews  and 
equipment  fully  employed  at  all  times.  Any  delay  which 
occurs  would  appear  to  cause  a  loss  of  direct  cost  base  for 
eternity.  This  model  could  be  easily  encountered  in  a 
manufacturing  environment. 

In  the  bottom  model  is  a  more  accurate  view  of  what  a 


construction 


firm  would  look  like. 


Gaps  exist  where 


resources  are  underutilized.  At  other  times,  crews  may  be  on 


overtime  as  work  exceeds  capacity.  It  has  long  been 


recognized  that  contracting  is  a  marked  by  feast  and  famine 


Under  a  delay  in  this  model,  the  impact  of  the  delay  could 


only  be  known  by  analyzing  that  moment  in  time.  If  the 


contractor  was  in  a  period  of  light  work  and  the  crews  were 


not  required  elsewhere,  then  a  delay  might  not  affect  him  at 


all.  In  that  case,  bonding  capacity  is  not  a  constraint.  If 


the  contractor  were  overloaded  and  the  delay  pushed  some 


work  out  of  the  crunch,  the  delay  might  actually  benefit  the 


contractor.  Only  if  the  delay  caused  a  permanent  loss  of 


other  business  base  could  underabsr opt i on  occur. 


The  length  of  the  accounting  period  will  also  affect  the 


perspective.  A  very  short  period,  say  monthly,  may  encourage 


the  upper  model  to  seem  real.  Longer  periods  would  favor  the 


lower  model  because  the  changes  could  be  observed  within  the 


per i od 


6,  A  General  Clause  for  Extended  Overhead? 


In  Dawson  the  Boards  mention  the  lack  of  a  clause  to 


guide  them.  How  would  such  a  clause  be  written? 


A  clause  might  state  that  home  office  overhead  for 


delays  and  suspensions  would  be  calculated  using  the  normal. 


percentage  method.  This  would  obviously  favor  the 


Government,  and  the  contractors  would  object.  The  objection 


would  have  merit  since  the  contractor  would  be  exposed  in 


some  cases  to  a  risk  he  could  neither  predict  nor  control. 


A  clause  could  be  written  that  would  specify  an  Eichleay 


type  formula  to  be  used  for  all  delays  and  suspensions.  This 


would  ease  calculation,  but  would  be  unfair  to  the  Govern¬ 


ment  since  compensation  would  be  awarded  even  where  no 


damage  occurred 


A  hybrid  clause  could  be  drafted,  in  which  short  delays 


would  have  any  extended  overhead  denied.  This  is  realistic 


in  most  cases.  For  longer  delays,  the  clause  could  specify 


the  use  of  Eichleay  contingent  upon  the  contractor's  proof 


of  entitlement.  This  would  reduce  the  complexity  of  the 


cases,  yet  maintain  the  burden  of  proof  of  damage.  Any  real 


effort  to  draft  a  clause  would  probably  follow  this  route 


D.  SUMMARY 


In  an  area  where  no  textbook  solutions  exist,  the  only 


way  for  field  personnel  to  understand  and  defend  against 


extended  overhead  is  through  education.  Senior  personnel 


within  NAVFAC  must  understand  the  underlying  concepts  of 


accounting  and  have  an  appreciation  for  some  of  the  key 


decisions  by  the  Boards. 


The  best  defense  is  a  good  offense.  Responsible  contract 


administration  can  eliminate  a  lot  of  the  delays  which  might 


lead  to  an  extended  overhead  claim. 


w. 
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APPENDIX  F 


CAPITAL  ELECTRIC  COMPANY 


A  CASE  STUDY  IN  EXTENDED  OVERHEAD 


NOTICE 


The  following  case  study  contains  passages 
from  the  GSBCA  Cases  Nos.  5316(5059)  REIN, 
5317(5235)  REIN;  03-2;  16,548.  The  case  study 
was  prepared  for  use  by  engineers  and  contract 
administration  personnel  in  an  academic 
environment  to  promote  discussion  and 
understanding  of  the  general  nature  of 
extended  overhead  in  construction.  Much  has 
been  deleted  and  restated  in  an  attempt  to 
keep  the  concepts  as  clear  and  as  brief  as 
possible.  These  deletions  and  omissions  render 
it  unsuitable  for  use  in  any  legal 
application.  Those  desiring  a  complete 
understanding  of  the  case  should  read  the 
original  case  in  its  entirety,  along  the  the 
subsequent  decision  by  the  Court  of  Appeals, 
Federal  Circuit,  729  F.2d  743  (1984)  which 
overturned  the  ruling  by  the  GSBCA. 


CAPITAL  ELECTRIC  COMPANY 
ASBCA  83-2  16,543 


FINDINGS  OF  FACT 


Contract  No.  GS-04B  was  awarded  to  the  appellant.  Capital 
Electric  Company,  on  October  12,  1976.  The  $2,535,177 
contract  required  appellant  to  furnish  and  install  electrical, 
mechanical  and  plumbing  work  within  the  Federal  Building  and 
United  States  Courthouse  at  Fort  Lauderdale,  Florida,  that  was 
then  under  construction.  Contract  completion  was  required  in 
four  phases.  The  contract  contained  the  usual  General 
Provisions  for  construction  contracts  including  Standard  Form 
23-A,  April  1975  Revision.  The  contract  was  substantionally 
completed  on  March  1,  1979,  427  days  after  the  schedule 
completion  date. 

Appellant's  contract  work  was  also  unreasonably  delayed 
due  to  the  Government's  failure  to  act  upon  submittals  for  the 
elctrlcal  panels,  main  switchboard  and  emergency  generator 
while  it  was  contemplating  a  contract  change  that  was  in  fact 
never  issued.  The  parties  have  stipulated  that  appellant  was 
unreasonably  delayed  for  a  period  of  303  days.  The  effect  of 
the  unreasonable  delay  on  appellant's  contract  work  was  such 
that  appellant  was  never  able  to  man  the  job  as  planned. 
Appellant's  bid  estimated  16,492  direct  labor  hours  for  th^ 
contract  base  bid  of  $1, 305, 000; for  unit  price  items  that 
totalled  $730,177,  appellant  included  an  additional  7,373 


direct  labor  hours  (for  a  total  of  23,  <370  labor  hours). 
Appellant  actually  charged  27,913  direct  labor  hours  to  the 
job.  Appellant  experienced  the  impact  of  the  unreasonable 
delays  in  1978.  Work  that  was  anticipated  in  1977  was  shifted 
into  1973. 

Appellant's  home  office  staff  is  quite  small,  consisting 
of  appellant's  president,  a  secretary-bookkeeper,  a  draftsman, 
and  an  estimator.  Appellant's  home  office  overhead  is  a 
relatively  fixed  expense.  Appellant's  bid  estimate  include<l 
$114,000  for  home  office  overhead.  As  a  percentage  of  the 
original  contract  price  of  $2,535,177,  finding  1,  that  equated 
to  an  approximate  rate  of  allocation  of  home  office  overhead 
of  4.7  percent  of  direct  costs.  Appellant  maintains  its  books 
of  account  over  a  yearly  period  that  begins  each  August  1st 
and  ends  the  following  July  31st.  Appellant's  home  office 
overhead  is  charged  against  gross  profit  on  appellant's  annual 
income  statements  as  an  operating  expense.  Appellant  includes 
as  part  of  its  home  office  overhead  the  costs  of  telephones 
and  automobile  insurance.  Appellant  capitalized  the  auto¬ 
mobiles  and  trucks  it  owns,  together  with  shop  equipment  ami 
office  furniture  and  fixtures.  Tools  purchased  for 
performance  as  a  job  progress  are  expe nsed - - they  are  charged 
to  the  cost  of  sales  together  with  direct  labor,  direct 
material  and  field  supervision.  Builder's  risk  insurance 
purchased  by  appellant  is  similarly  expensed.  Appellatit 
records  as  "sales"  in  each  of  its  accounting  periods  the 
progress  billings  it  makes  under  each  of  its  contracts. 


At'i, ^ -  home  office  overhead  charged  as  operating  snpenso 
on  its  yearly  income  statements  included  costs  not  allowable 
under  general  contract  cost  principles,  such  as  advertislmg 
costs,  contributions,  entertainment  costs,  and  interest  costs. 
Appellant's  home  office  overhead,  less  unallowable  costs,  for 
each  of  its  fiscal  years  1977  through  1979  was:  1977-$139, 132; 
1978-$178, 564;  1979-$136, 033 . 

Appellant's  operating  results,  as  reported,  for  each  of 
its  fiscal  years  1977-1979  were: 

1977  Sales  (billings)  $  912,326 

Cost  of  Sales 

(direct  labor , mater ial, 

field  office  and  supervision)  $  734. 476 

Gross  Profit  177,350 

Operating  Expense 

(home  office  expense)  151.368 

Net  Operating  Income  $  16,432 


1973  Sales 

Cost  of  Sales 
Gross  Profit 
Operating  Expenses 
Net  Operating  Income 


1979  Sales  $ 

Cost  of  Sales 

Loss  $ 

Operating  Expenses 

Operating  Loss  $ 


Appellant's  operating  results,  as  reported,  if  matched  to  the 
period  of  contract  performance,  as  extended  by  the  conceded 
unreasonable  delays,  would  show  total  contract  revenues  of 
$3,979,364  and  total  home  office  overhead  of  $433,813. 


722, 492 
741.969 
(19,477) 
150.771 
(170,243) 


Hearing  Testimony 


Q.  Mr.  3ranam,  when  the  Fort  Lauderdale  job  was  delayed  for 
this  extra  year  or  3o--a  little  bit  over  a  year--  was  Capital 
Electric  able  to  go  out  and  get  other  jobs? 

A.  Well,  we  got  some  jobs,  but  we  couldn't  go  out  for  a  bij 
job.  You  have  got  to  re, member  that  we  are  not  that  big  of  a 
company.  Mot  only  that,  we  have  to  bond  a  lot  of  jobs.  .\nd 
when  we  have  a  work  load  facing  us,  the  bonding  company  just 
won't  bond  you. 

They  look  at  iiow  much  volume  you  liave  been  doing  and 
they  realise  that  this  job  is  only  a  certain  per  oer.ta 
finished,  tliey  ate  not  going  to  rush  out  and  b'nd  you  on 
another  big  job. 


94 


-V  -V  ->  -Vu V 


•  v.v* 


Q.  Now,  Mr.  Branam,  is  it  poss ible--and  I  mean  possible-- 
when  you  see  a  job  being  delayed  like  this,  for  you  to  go  out 
and  get  other  work  to  absorb  overhead  during  this  potential 
delay  period  that  you  might  foresee? 

A.  Not  a  big  job  like  that.  A  smaller  job  that  delayed 
you,  that  is  one  thing.  When  a  job  that  big,  when  it 
represents  such  a  big  part  of  our  overall  business,  no.  You 
cannot  do  it.  First  of  all,  you  have  got  to  remember,  I  have 
got--we  are  limited  to  capital,  (sic) 

We  are  limited  even  though  I  own  the  company.  We  are 
limited  to  bonding  capacity,  amount  of  money  we  can  borrow. 
In  other  words  just  plain--the  bonding  companies  or  other-- 
even  if  we  are  working  as  a  subcontractor  for  a  general 
contractor,  where  he  says  'I  think  I--50  bonding  job.  Now  I 
know  you . '  (sic) 

His  bonding  company  knows  what  is  going  on.  He  says, 
'No,  I  do  not  want  him  to  do  that  job  for  you  becau.^e  he  has 
got  this  heavy  workload  coming.'  (sic) 

On  March  12,  appellant  submitted  an  omnibus  claim  seeking 
a  contract  schedule  extension  of  316  days  and  a  contract 
price  adjustment  of  $630,997.  In  a  final  decision  of  October 
12,  the  contracting  officer  denied  the  claim  as  to  both 
contract  price  and  time. 

Appellant's  omnibus  claim,  as  modified  at  the  hearing, 
was  calculated  as  follows: 


Extended  Field  Office  Expense 

Extended  Tool  &  Equipment  Costs 

Lost  Labor  Efficiency 

Extended  Home  Office  Overhead 

Poole  and  Kent  Claim 

Firepak  Claim 

United  Sheet  Metal  Claim 

Honeywell  Claim 

Johns-Manv i lie  Claim 

Poole  and  Kent  Commission 


$  42 
7 
56 
135 
123 
28 
44 
6 
3 

21 
$4  82 


,  602 
,  890 
,103 
,  296 
,  075 
,603 
,844 
,072 
,  521 

^11 

,421 


Appellant's  claim  for  extended  field  office  expense  v 
calculated  by  identifying  those  items  of  direct  costs  incur: 
in  1978  attributable  to  the  job  site  field  office,  allocat: 
to  those  costs  a  portion  of  the  telephone,  automobile 
and  automobile  insurance  costs  and  dividing  the  total,  $51,. 
by  365  calendar  days  to  arrive  at  a  daily  rate  of  $140.60.  ' 
daily  rate  was  multiplied  by  the  303  days  of  c.-.O' 
unreasonable  delay  to  arrive  at  the  $42,602  claimed. 

Appellant  calculated  its  extended  home  office  • 

claim  by  using  what  is  known  as  the  modified  Eichleay  :  r  • 
That  formula  is  commonly  expressed  as; 


Total  Billings  £or  Original  X  Original  Contract 
Contract  Period  +  Contract  Period 

Billings  For  Extended  Period 

Fixed  Overhead  Allocable 

To  Contract  =  Daily  Contract 

Original  Days  of  Performance  Fixed  Overhead 

Daily  Contract 

Fixed  Overhead  X  Days  Delays  =  Amount  Recoverable 


=  Allocable 
to 

contract 


The 
over 
arr  i 
$153 
the 
of  f  i 
mult 
of 


anno 


calculation  was  made  by 
head,  less  unallowable  c 
ve  at  assumed  fixed  over 
,735,  and  dividing  that 
original  contract  schedul 
ce  overhead  of  $446.52. 
iplying  the  daily  rate  of 
conceded  delay.  As  a 
nded  home  office  overhead 
unced  in  Sichleay  Corp. 


matching  appellant's  home  office 
osts  to  the  contract  period,  to 
head  allocable  to  the  contract  of 
result  by  the  number  of  days  in 
e,  373,  to  arrive  at  a  daily  home 
The  claim  was  '  Iculated  by 
$446.52  times  the  number  of  days 
n  alternative,  appellant  seeks 
calculated  by  use  of  the  formula 


That  formula  is  excresswd 


Contract  s: 


Total  Overhead 


cvern.ead  A. 


rotal  Billings  ?■. 
Contract  Period 


h 


Period 


Allocable  Overhead 
Days  of  Performance 


Daily  Contract 
Overhead 


Daily  Contract 
Overhead 


Number  of  Days 
Delay 


Amount  Claimed 


used  the  period  April  1,  1973,  through  March 


rate 


-  / 

for 


Appellant 

1979,  in  its  Eichleay  calculation .  The  daily 
extended  home  office  overhead  so  determined  was  $311. 

The  Government  conducted  an  audit  of  appellant's  claim: 
by  reviewing  the  documents  and  books  of  account  maintained  a 
the  offices  of  appellant.  The  auditor's  results,  as  modific' 
at  the  hearing,  were  as  follows: 


Extended  Field  Office  Expense 

Extended  Tool  &  Equipment  Costs 

Lost  Labor  Efficiency 

Home  Office  Overhead 

Poole  and  Kent  Claim 

Firepak  Claim 

United  Sheet  Metal  Claim 

Honeywell  Clai;n 

Johns-Manvi lie  Claim 

Poole  and  Kent  Commission 

Appellant's  Commission 


34,673 

^  ^  A*  V  « 

41,720 

7,331 

35,350 


23. 


0 

C 

0 


$173,154 


determining 


decis 

there 


D  d  w  i>  0  n 


Discussion 

We  note  at  the  outset  that  we  are  dealing  with  two 
separate  and  distinct  concepts--''extended"  overhead  vis-a-vis 
"underabsorbed"  overhead.  Underabsorbed  overhead  is  the  more 
familiar,  particularly  in  the  context  of  manufacturing  cost 
accounting.  Simply  stated,  underabsorbed  overhead  is  the 
consequence  of  the  increase  in  the  rate  of  allocation  of 
indirect  costs  to  work  other  than  that  which  is  delayed  or 
disrupted.  It  occurs  when  the  allocation  base,  typically,  a 
grouping  of  direct  costs,  is  diminished  as  a  result  of  that 
delay  or  disruption.  The  contract’s  share  of  overhead  is 
diminished;  the  overhead  share  of  all  other  contract  work  is 
increased.  The  rate  of  allocation  (absorption)  of  indirect 
costs  is  important  when  pricing  decisions  must  be  made  during 
an  accounting  period.  Extended  overhead  is  a  concept  unique 
to  construction  contracting.  It  has  as  its  premise  (a  false 
premise,  as  it  turns  out)  that  extending  the  performance 
period  will  Increase  overhead  costs.  Extended  overhead  is 
calculated  by,  and  is  synonymous  with,  a  daily  rate  method. 
Underabsorbed  overhead  is  calculated  by  determining  an 
allocation  rate  differential. 

Appellant  cites  particularly  our  decision  in  Dawson 
Construction  Co.  correctly  pointing  that  there  we  did,  ind'sed, 
allow  extended  home  office  overhead  for  a  six-day  suspension 
of  work  directed  by  a  contracting  officer  under  the  contract 
for  the  structural  concrete  phase  of  the  same  Fort  Lauderdale 
project  at  issue  here. 

The  Government  would  have  us  distinguish  Dawson.  It 
alludes  to  our  decision  there  as  yet  another  example  of 
acceptance  of  the  concept  of  recovery  of  extended  home  office 
overhead  during  periods  of  delay  almost  as  a  matter  of 
administrative  convenience,  and,  in  addition,  says  that  Dawson 
involved  a  total  suspension  of  all  contract  work  whereas  the 
claims  su  judice  are  for  contract  work  t.hat  was  stretched  out 
rather  than  suspended. 

The  calculation  of  amounts  due,  either  as  a  contract 
adjustment  or  as  breach  damages,  for  delays  encountered  in 
contract  performance  is  particularly  difficult  because  there 
are  frequently  no  direct  costs  that  result  from  the  impact  of 
such  delays.  The  problem  is  most  apparent  in  construction 
contracts,  where  incurred  costs  are  almost  always  direct 
costs.  There  are  few  indirect  costs  to  be  allocated  in 
construction  contracts,  and  home  office  overhead  is  frequently 
the  only  indirect  cost  incurred.  H.  Wright  &  J.  Bedingfield, 
Government  Contract  Accounting  393  (1979).  A  contractor  is 
clearly  entitled  to  allocate  indirect  costs  to  direct  costs 
incurred  when  additional  work  under  a  contract  is  directed  or 
demanded  and  that  is  in  fact  the  most  common  sort  of  situation 
that  demands  a  contract  price  adjustment.  The  absence  of 
direct  costs  traceable  to  a  performance  delay,  suspension,  or 
extention  is  precisely  the  reason  why  calculation  of  contract 
damages  or  adjustment  is  difficult. 

The  truth  of  the  matter  is  that  even  in  cases  of 
performance  suspension,  home  office  overhead  is  seldom 
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affactad.  If  the  period  of  performance  ^ucpension  occore 
entirely  within  one  accounting  period,  and  direct  costs  are 
not  diminished,  then  the  allocation  base  cannot  change  and 
home  office  overhead  will  be  charged  against  contract  billings 
on  the  contractor's  financial  statements  at  the  end  of  that 
accounting  period  at  exactly  the  same  rate  of  allocation  as  it 
would  have  been  had  suspension  not  occurred.  If  the 
performance  extension  or  suspension  in  fact  operates  to  defer 
direct  costs  that  would  have  been  incurred  in  an  accounting 
period  to  subsequent  accounting  periods,  then  home  office 
overhead  may  have  in  fact  been  underabsorbed  in  the  accounting 
period  in  which  the  performance  delay  or  suspension  first 
occurred;  it  also  follows,  of  course,  that  direct  costs  so 
deferred  may  benefit  the  rate  of  allocation  in  subsequent 
accounting  periods  such  that  home  office  overhead,  or  any 
other  properly  allocable  indirect  cost,  for  that  matter,  may 
be  overabsorbed  in  subsequent  accounting  periods,  the  latter 
overabsorption  balancing  the  initial  underabsorption.  2  R. 
Nash,  Federal  Procurement  Law  1409  (1980). 

The  principle  of  recovery  announced  in  Comb  was,  in 
fact,  expanded  in  Elchleay,  and  there  applied  to  a  period  of 
performance  extension  rather  than  performance  suspension. 
There  are  many  other  cases.  Soon  there  was  no  distinction;  li 
contract  performance  was  extended,  delayed,  or  suspended,  a 
recovery  of  extended  home  office  overhead  was  permitted.  The 


premise 


changed  as  well; 
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extended,  overhead  costs  must  have  increased  ipso  facto. 

The  daily  rate  concept  of  recovery  of  extended  overhead 
that  Eichleay  represents  comports  with  neither  the  pervasive 
principles  nor  the  broad  operating  principles  that  encompass 
generally  accepted  accounting  principles.  It  neither 
associates  cause  with  effect  nor  allocates  costs  that  cannot 
be  so  associated  to  a  specific  accounting  period  or  periods. 
It  does  not  assign  indirect  costs  to  an  appropriate  cost 
objective  during  the  period  in  which  those  indirect  costs  ^ere 
incurred.  American  Institute  of  Certified  Public  Accountants, 
Accounting  Principles  Board,  Professional  Standards, 
Accounting,  1026.21,  1026.23,  1027 . 10-S-6A( 1 )  (1973). 

Most  recently,  the  Armed  Services  Beard  has  said  that  it 
will  not  permit  recovery  of  extended  home  office  overhead  for 
periods  of  performance  delay,  suspension,  or  extension, 
that  while  recovery  of  underabsorbed  home  office  overhead 
be  permitted,  overhead  so  determined  will  be  reduced  by 
iiome  office  overhead  costs  recovered  by  allocation 
additional  direct  costs  incurred  on  change  order  work  duj 
the  affected  period.  Savoy  Construction  Co. 
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The  conclusions  drawn  by  the  Armed 
Savoy  are  not  new  to  construction  contract  law 
Missouri  Supreme  Court  ruled  to  the  same  effect. 
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holding ; 
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Prerequisite  to  recovery  of  overhead  some  evidence 
was  essential  that  such  general  overhead  was  not  only 
an  expense  but  also  a  loss  to  plaintiff.  Because  it 
would  seem  that  plaintiff  suffered  no  loss,  no 
damage,  because  of  the  fact  that  this  general  fixed 
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overhead  expense  coiitineed  dor 
delayed  construction.  All  o£  the 
are  here  dealing  were  fixed.  Th 
was  exactly  the  same  whether  ther 
in  the  job  and  exactly  the  same 
delay  and  exactly  the  same  hherea 
a  percentage  of  that  fixed  ove 
allocable  to  the  job  during  the  d 
allocated  could  not  represent  a 
plaintiff  unless  plaintiff  would 
delay,  obtained  other  work  suff 
have  absorbed  the  allocated 
overhead . 


ir.g  the  period  of 
items  with  which  we 
us,  total  overhead 
e  had  been  any  delay 
during  the  period  of 
fter.  Even  though  a 
rhead  was  properly 
elay,  any  amount  so 
loss  or  damage  to 
have,  but  for  the 
icient  in  amount  to 
portion  of  general 


The  standard  of  proof  required  in  Kansas  City  Bridge  has  been 
extended  by  the  Court  of  Appeals  for  the  Fifth  Circuit  to 
require  that  a  construction  contractor  claiming  underabsorbed 
home  office  overhead  show  just  which  other  construction  work 
was  available  and  identify  eac}i  bid  that  was  not  submitted 
because  of  the  extension.  Guy  James  Construction  Co,  v. 
Trinity  Industries,  Inc.  We  do  have  some  evidence  here  that 
the  possibility  of  appellant's  obtaining  other  work  was 
precluded  by  the  effect  of  the  Fort  Lauderdale  job  on 
appellant's  overall  bonding  capacity.  However,  the  response  of 
appellant's  president  to  the  question  posed  by  the  hearing 
judge  compels  us  to  find  as  fact  that  appellant  could  have 
obtained  additional  bond  coverage  in  1973,  which  in  fact  is 
the  period  of  unreasonable  delay.  We  have  permitted  recovery 
of  extended  home  office  overliead  in  cases  otiier  than  Dawson. 
In  Marlin  Associates  we  calculated  extended  home  office 
overhead  using  the  Eichleay  formula  as  suggested  by  both 
parties.  We  did  just  the  same  thing  in  Schindler  Houghton 
Elevator  Corp.,  again  at  the  urging  of  the  parties  (or  at 
least  upon  tacit  acceptance  by  the  Government).  The  matters 
that  we  adjudicate,  claims  arising  under  federal  contracts, 
are  governed  by  federal  law.  Our  rule  of  decision  has  as  one 
of  its  sources  the  common  law.  Our  analysis  thus 
convinces  us  that  the  common  law  of  construction  contracts 
permits  the  recovery  of  underabsorbed  home  office  overhead  and 
precludes  the  recovery  of  extended  home  office  overhead.  That 
is  the  view  enunciated  in  Kansa.s  City  Bridge  and  adopted  by 
the  Courts  of  Appeals  for  the  District  of  Columbia  and  Fifth 
Circuits.  We  expressly  overrule  our  previous  determination  to 
the  contrary  in  Dawson,  and  add  that  Professor  Nash's  analysis 
convinces  us  that  a  (Contractor  claiming  recovery  of  under- 
absorbed  home  office  overhead  must  also  account  for  the 
possible  benefit  of  direct  costs  deferred  to  later  account!;. g 
periods  that  might  result  in  a  balancing  overabsorption.  We 
deny  recovery  for  the  extended  home  office  overhead  costs 
claimed  by  appellant. 
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